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By Mr. REYNOLDS: Petition of sundry citizens of Penn-
sylvania, for a national highways commission and appropria-
tion for Federal aid in building highways (H. R. 15837)—to
the Committee on Agriculture.

By Mr. SPERRY : Resolution of the Connecticut State Board
of Trade, favoring the Lill for acquiring national forests in the
Appalachian and White Mountains—to the Committee on Agri-
culture.

Also, protests of citizens of Hartford, New Haven, Derby,
Seymour, New Britain, Bristol, and Middletown, Conn., against
the Hepburn amendment to the Sherman antitrust law—to the
Committee on the Judiciary.

Also, protest of the Birmingham National Bank, of Derby,
Conn., against the Aldrich bill—to the Committee on Banking
and Currency.

By Mr. WANGER : Petition of Philadelphia Bourse, against
H. R. 17200, a bill to protect trade against unlawful restraints
and monopolies—fo the Committee on the Judiciary.

By Mr. WHEELER : Petitions of W. II. Deveraux and 33
others, of Wilcox, Pa., and Lewis P. Keoner, of St. Marys, Pa.,
in favor of passage of 8. 3152, for additional protection to the
dairy interests—to the Committee on Agriculture.

SENATE.
Fray, April 17, 1908.

Prayer by the Chaplain, Rev. Epwarp E. HALE,

The Secretary proceeded to read the Journal of the proceed-
ings of Wednesday last, when, on request of Mr. McCREARY,
and by unanimous consent, the further reading was dispended
with.

FINDINGS OF THE COURT OF CLAIMS.

The VICE-PRESIDENT laid before the Senate a communica-
tion from the assistant clerk of the Court of Claims, trans-
mitting a certified copy of the findings of fact filed by the
court in the cause of (. M. Davis, jr., administrator of C. L.
Davis, deceased, v. United States, which, with the accompany-
ing paper, was referred to the Committee on Claims and or-
dered to be printed.

MESSAGE FROM THE HOUSE.

A message from the House of Representatives, by Mr. W. J.
BrowwiNg, its Chief Clerk, announced that the House had
passed a bill (H. R. 20471) making appropriations for the naval
service for the fiscal year ending June 30, 1909, and for other
purposes, in which it requested the concurrence of the Senate.

The message also announced that the Speaker of the House
had appointed Mr. TAWNEY a conferee on the part of the House
upon the legislative, executive, and judicial appropriation bill
in the place of Mr, DBrick, decensed.

ENROLLED BILL SIGNED.

The message further announced that the Speaker of the
House had signed the enrolled bill H. R. 17305, an act to regu-
late the establishment and maintenance of private hospitals
and asylums in the District of Columbia, and it was there-
upon signed by the Vice-President.

PETITIONS AND MEMORIALS.

The VICE-PRESIDENT presented memorials of sundry
organizations of Nebraska, Texas, Michigan, Pennsylvania,
Missouri, Minnesota, California, New York, Ohio, District of
Columbia, Iowa, Kentucky, Colorado, Massachusetts, New Jer-
sey and Illinois, remonstrating against the enactment of legis-
Jation to prohibit the interstate transportation of intoxicating
liguors, which were ordered to lie on the table.

Mr. PLATT presented a petition of Hillsdale Grange, No.
933, Patrons of IHusbandry, of Hillsdale, N. Y,, praying for the
passage of the so-called “ rural parcels-post bill,” and also for
the establishment of a national highways commigsion, which
was referred to the Committee on Post-Offices and Post-Roads.

He also presented the petition of 8. N. Parks, of Oneonta,
N. Y., praying for the enactment of legislation to restrict the
immigration of Asiatics into the United States, which was re-
ferred to the Committtee on Immigration.

He also presented memorials of sundry citizens of New York
City, Yonkers, and Buffalo, all in the State of New York, re-
monstrating against the ratification of the pending treaty of
arbitrntion between the United States and Great Britain,
which were referred to the Committee on Foreign Relations.

He also presented sundry petitions of citizens of Poughkeep-
gie, N. Y., praying for the adoption of a certain amendment
to the so-called “ Sherman antitrust law,” relating to labor or-
ganizations, which were referred to the Committee on the
Judiciary.
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Mr. ANKENY presented a petition of the Chamber of Com-
merce of Spokane, Wash., praying for the enactment of legis-
lation providing for the establishment of a Department of Mines,
which was referred to the Committee on Mines and Mining.

He also presented a petition of Ewartsville Grange, No. 114,
Patrons of Husbandry, of Pullman, Wash,, and a petition of
Mayview Grange, Patrons of Husbandry, of Mayview, Wash,
praying for the establishment of a rural parcels post, which
were referred to the Committee on Post-Offices and Post-IRloads.

He also presented a petition of Ewartsville Grange, No. 114,
Patrons of Husbandry, of Pullman, Wash., and a petition of
Mayview Grange, Patrons of Husbandry, of Mayview, \Wash,
praying for passage of the so-called “ postal savings-bank bill,”
which were ordered to lie on the table.

Mr. BRANDEGEE presented the memorial of II. J. Sheehan
and sundry other citizens of New Haven, Conn., and & memorial
of Local Division No. 1, Ancient Order of Hibernians, of Dan-
bury, Conn., remonstrating against the ratification of the pend-
ing treaty of arbitration between the United States and Great
Britain, which were referred to the Committee on Foreign Re-
lations.

Mr. GALLINGER. I present sundry letters from citizens
of various States, protesting against Sunday legislation as pro-
posed in a bill now before the Committee on the Distriet of
Columbia.

I also present 608 telegrams on the same subject, having
presented several hundred telegrams previously. I move that
}heybiall be referred to the Committee on the District of Co-
umbia. .

The motion was agreed to.

Mr. SCOTT. On the same subject as that on which the Sen-
ator from New Hampshire has just offered petitions, I present
a few telegrams, I will state that I think I have received
several hundred, if not a thousand, letters protesting against
the passage of the Sunday bill. I move that the telegrams be
referred to the Committee on the District of Columbia.

The motion was agreed to.

Mr. GALLINGER presented a petition of the East Washing-
ton Citizens’ Association of the District of Columbia, praying
for the enactment of legislation providing for the elimination of
grade crossings in the city of Washington, D. C., which was
referred to the Committee on the District of Columbia.

He also presented a petition of the Northeast Washington
Citizens' Association of the District of Columbia, praying for
the enactment of legislation providing for the extension to
Union Station of the East Washington Heights Traction Rail-
road Company, which was referred to the Committee on the
District of Columbia.

He also presented a petition of sundry citizens of Woonsocket,
R. 1., praying for the enactment of legislation to prohibit the
manufacture and sale of intoxicating liguors in the Distriet of
Columbia, which was referred to the Committee on the District
of Columbia.

Mr. CULLOM presented memorials of sundry citizens of Illi-
nois, New York, Massachusetts, New Jersey, and Penusylvania,
remonstrating against the atrocities practiced by the Russian
Government upon the citizens of that Empire, which were re-
ferred to the Committee on Foreign Relations.

He also presented a petition of Local Union No. 750, United
Mine Workers of America, of Dewey Station, Ill., and a petition
of Local Union No. 125, Amalgamated Association of Street
Railway Employees, of Belleville, Ill., praying for the adoption
of certain amendments to the so-called “ Sherman antitrust law,”
relating to labor organizations, which were referred to the Com-
mittee on the Judiciary.

Mr, HEMENWAY presented petitions of 675 citizens of Fort
Wayne and South Whitney, in the State of Indiana, praying for
the enactment of legislation to create a volunteer retired list in
the War and Navy Departments for the surviving officers of the
civil war, which were referred to the Committee on Military
Affairs.

Mr. DICK presented a memorial of Local Union No. 245,
United Mine Workers of Ameriea, of Barton, Ohlo, remonstrat-
ing against the enactment of legislation to exclude periodicals
from second-class mail privileges, which was referred to the
Committee on Post-Offices and Post-Roads.

He also presented a petition of Wyandot Grange, No. 549,
Patrons of Husbandry, of Nevada, Ohio, praying for the passage
of the so-called “ rural parcels-post bill,” which was referred to
the Committee on Post-Offices and Post-Roads. :

He also presented a memorial of the Lake Seamen’s Union of
Cleveland, Ohio, remonstrating against the enactment of legis-
lation to amend section 4463 of the Revised Statutes, relating
to the complement of the crews of vessels, which was ordered to
lie on the table,
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He also presented a petition of Loecal Union No. 418, Cigar
Makers' International Union of Ameriea, of Norwalk, Ohio,
praying for the adoption of a certain amendment to the so-
called ** Sherman antitrust law,” relating to labor organizations,

~ which was referred to the Committee on the Judiciary.

Iie also presented petitions of Local Union No. 172, of East
Liverpocl; of Loeal Union No. 111, of Canton, and of Local
Union No. 121, of Fostoria, all of the Musicians' Protective
Union, in the State of Ohlo, praying for the enactment of legis-
lation to prohibit Navy and Marine bands from entering into
competition with civilian bands, which were referred to the
Committee on Naval Affairs.

Mr. KNOX (for Mr. PeExrosE) presented petitions of 1,414
citizens of the State of Pennsylvania, praying for the enact-
ment of legislation providing additional protection to the dairy
interests of the country, which were referred to the Committee
on Agriculture and Forestry.

Mr. ENOX presented a memorial of the board of directors
of the Philadelphia Bourse, of Philadelphia, Pa., remonstrat-
ing against the enactment of legislation to amend an act en-
titled “An act to protect trade and commerce against unlawful
restraints and monopolies,” which was referred to the Commit-
tee on the Judiciary. -

Mr., BULEELEY presented a petition of Colebrook Grange,
No. 82, Patrons of Husbandry, of Colebrook, Conn., praying for
the passage of the so-called “rural parcels-post bill,” which
was referred to the Committee on Post-Offices and Post-Roads.

ITe also presented a memorial of Local Division No. 1, Ancient
Order of Hibernians, of Danbury, Conn., and a memorial of the
Emmet Club of New Haven, Conn., remonstrating against the
ratification of the pending treaty of arbitration between the
United States and Great Britain, which were referred to the
Committee on Foreign Relations.

Mr. CURTIS presented a petition of Loeal Lodge No. 44,
United Brotherhood of Leather Workers on Horse Goods, of
Wichita, Kans., praying for the adoption of a certain amendment
to the so-called “Sherman antitrust law,” relating to labor or-
ganizations, which was referred to the Committee on the Judl-
ciary.

He also presented a petition of the Central Labor Union of
Wichita, Kans,, praying for the enactment of legislation grant-
ing relief to those who are injured in mining disasters, which
was referred to the Committee on Mines and Mining,

Mr. MONEY presented a joint resolution of the legislature
of Mississippl, which was referred to the Committee on I'en-
sions and erdered to be printed in t:e RREcorp, as follows:

A joint resolution memoriallzing Memblers of Congress to pass a law

appropriating cotton-tax fund now In the United States Treasury
to pension ex-Confederate soldiers and dows and orphans,

Whereas there has remnined in the United States Treasury for a
number of years a sam approximating $00,000.000 illegally ecollected
as a tax on cotton produced and marketed in Bouthern States during
the years 1805, 1866, 1867, and 18068 ; and

Whereas, after the passage of so many years, it becomes Impossible
to gecure the return of this tax in an equulized manner to the greater
number of those who paid this 1l ; and

Whereas recognizing it is the wish and desire of the people of the
Southern cotton-growing States who paid this tax and their descendants
that this fund, now held by the United States Treasury, be paid out
for the pensioning of old ex-Confederate soldiers, their widows and or-
phans, understandingly bﬂaﬁ-hm method would in a practicable way reach
the class of people who e this injustice : Therefore, be it

Resolved by the semate (the house of representatives concurving),
That the Congress of the United States is herehy respectfully memorinl-
ized and urged te pass a law authorizing and instructing the ‘Treasurer
of the United States to pay over this cotion-tax fund to the treasurers
of the different Bouthern cottom-growing States in the proportion as
each State contributed and pald this tax that constitutes this fund,
for the purpose of distributing the same as sions to the old Con-
federate soldiers as the legislatures of the different Btates may deem
proper: Be it further

Eesolved, That the Members of Congress from msalssiﬂjlpl are ear-
nestly requested to take such steps as will aid in accomplishing this end.

Mr. HOPKINS presented a petition of the Columbia Damen
Club, of Chicago, Ill., praying for the enactment of legislation
to regulate the employment of child laber, which was ordered
to lie on the table.

He also presented a memorial of IFederal Labor Union, No.
1241, American Federation of Labor, of Carpentersville, IIl.,
remonstrating against the enactment of legislation to prohibit
the manufacture and sale of intoxicating liguors in the District
of Columbia, which was referred to the Committee on the Dis-
trict of Columbia.

He also presenied a memorial of the Robert Emmet Memo-
rial Association, of Buffale, N. Y., remonsirating against the
ratification of the treaty of arbifration between the United
States and Great Britain, which was referred to the Commit-
tee on Foreign Relations.

e also presented a petition of the Chicago Association of
Commerce, of Chicago, 111, praying for the enacitment of legis-

lation making the available balance of the funds for tha im-
provement of the harbor at that city awvailable for expenditure
on existing improvements of the Chicago River, which was re-
ferred to the Committee on Commerce.

He also presented a petition of sundry volunteer officers of
the civil war of Clay City, IlL., praying for the enactinent of
legislation to create a volunteer retired list in the War and
Navy Departments for the surviving officers of the eivil war,
which was referred to the Committee on Military Affairs.

He also presented a petition of sundry citizens of the State
of Illinois, praying for the ennctment of legislation providing
for the construction of at least one of the proposed uew bat-
tle ships at one of the Government navy-yards, which was re-
ferred to the Committee on Naval Affairs.

He also presented a memorial of the Lake Seamen’s Union,
of Chicago, Ill., remonstrating against the enactment of legis-
lation to amend section 4463 of the Revised Statutes relating
to the complement of crews of vessels, which was ordered to lie
on the table.

He also presented petitions of Local Unlon No. 1, Commercial
Telegraphers’ Union of America, of Chicago; of Local Union
No. 125, Amalgamated Association of Street Railway Em-
ployees of America, of East St. Louis, and of Local Union No.
750, United Mine Workers of America, of Dewey Station, ali
in the State of Illinoils, praying for the adoption of certain
amendments to the so-called * Sherman antitrust law,” relat-
ing to labor organizations, which were referred to the Com-
mittee on the Judiciary.

DISTRICT OF COLUMBIA APPROPRIATION BILL.

Mr. GALLINGER. Mr. President, I notice in the Recorp
that the Senator from Maine [Mr. Hare], on Wednesday last,
said to the Senate that the District of Columbia appropriation
bill would be reported to the Senate this morning,

I had hoped that the committee would be able to complete
that bill, so as to report it this morning, but it has been found
an impossible task. I wish now {o say that on to-morrow the
bill will be reported for the purpose of having it printed and
considered as soon as possible thereafter.

REPORTS OF COMMITTEES.

Mr. WETMORE, from the Committee on the Library, to
whom was referred the bill (8. 643) for the erection of a2 monu-
ment to the memory of Gen. Patrick Edward Connor, reported
it without amendment and submitted a report (Ne. 523)
thereon.

Mr. du PONT, from the Committee on Military Affairs, to
whom was referred the bill (8. 3919) gramting an houorable
discharge to Philip McCormick, snbmitted am adverse report
(No. 524) thereon, which was agreed to, and the bill was
postponed indefinitely.

Mr. CARTER, from the Committee on Post-Offices and Tost-
Roads, to whom was referred the bill (8. G6484) to establish
postal savings banks for depositing savings at interest with
the security of the Government for repayment thereof, and for
other purposes, reported it with amendments and submitted a
report (No. 525) thereon.

Mr. McCUMBER, from the Committee on Pensions, to whom
were referred the following bills, reported them severally with
amendments and submitted reports thereon:

A bill (H. R. 1062) granting an increase of pension to Charles
C. Weaver (Report No. 526) ; and

A bill (H. R. 1981) granting an increase of pension to Jerry
Murphy (Report No. 527).

Mr. SUTHERLAXND, frem the Committee on Indian Affairs,
to whom was referred the bill (8. 5520) to authoerize the allot-
ment to J. Morris Cook of his proportionate share in any of
the land of the Grande Ronde Reservation, formerly belonging
to the Umpqua tribe of Indians, and for other purposes, sub-
mitied an adverse report (No. 528) thereon, which was agreed
to, and the bill was postponed indefinitely.

Myr. BEVERIDGE, from the Committee on Territories, to
whom was referred the bill (8. 5820) ratifying an act of the
legislative assembly of the Territory of Arizona providing for
the erection of a court-house and jail at Yuma, in Yuma County,
Territory of Arizona, reported it with an amendment and
submitted a report (No. 529) thereon.

He also, from the same committee, to whom was referred
the bill (S. 581G) ratifying chapters 57 and 61 of the session
laws of the twenty-third Arizona legislative assembly providing
for the issuance of bonds by Mohave County to erect court-
house and jail in said county, reported it without amendment
and submitted a report (No. 530) thereon.

He also, from the same committee, to whom was referred the
bill (8, 5818) ratifying an act of the Arizona legislature pro-
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viding for the erection of a court-house at St. Johns, in Apache
County, Ariz, reported it without amendment and submifted
a report (No. 531) thereon,

FORT DOUGLAS MILITARY RESERVATION EASEMERNT.

Mr. WARNER. I report back from the Committee on Mili-
tary Affairs, without amendment, the bill (8. 6200) granting a
perpetual easement and right of way to Salt Lake City, Utab,
for the construction, operation, maintenance, repair, and re-
newnl of a conduit and pipe line and valve houses upon and
across the Fort Douglas Military Reservation, and I submit
a report (No. 522) thereon. I call the attention of the Senator
from Utah [Mr. SurHerranp] to the bill

Mr, SUTHERLAND. The bill just reported is one of only
local concern and it has the approval of the War Department.
I ask for its immediate consideration.

Mr. SCOTT. I ask the Senator to state the object of the
bill more fully, so that the Senate may understand what is con-
templated by it.

Mr. SUTHERLAND. Tke bill simply grants a right of way
across the Fort Douglas Military Reservation for the con-
struction, operation, and maintenance of a pipe line and neces-
sary valve houses in connection with it. The bill sufficiently
guards, I think, the rights of the Government, and, as I have
already stated, it has the approval of the War Department. I
gee no reason why it should not be passed.

The VIOCE-PRESIDENT. The Secretary will read the bill
for the information of the Senate.

The Secretary read the bill.

Mr. CULBERSON. I should like to ask the Senator in
charge of the bill a question, If seems to grant a perpetual
easement to the municipality of Salt Lake City. Is there any
reservation in the bill of a right to modify or amend the act?

AMr. SUTHERLAND. The bill gives the War Deparfment en-
tire control over the matter. If the Secretary will again read
the latter part of the bill, the Senator from Texas will see how
it is guarded.

Mr. CULBERSON, May I ask that the latter part of the bill
be read?

The VICE-PRESIDENT. The Secretary will read as re-
guested by the Senator from Texas.

The Secretary read as follows:

Provided, That the sald conduit and Flpe line must be at all times
maintained entirely below the surface of the ground; that the ground
must be at all times lmgt in such condition as will enable troops to
pass over the same without hindrance; that no fences shall be con-
structed to tEmwem: the passage of troops and that all work done upon
the reservation in pursuance of this grant shall be to the satisfaction
of the post commander and under suc lations as he may prescribe
in the interest of order and discipline, and that In case of the
removal of the condult or p{ge line or any of the valve houses the
ground shall be restored by tbe grantee to its original condition.

The VICE-PRESIDENT. Is there objection to the consider-
ation of the bill?

There being no objection, the bill was considered as in Com-
mittee of the Whole.

The bill was reported to the Senate without amendment, or-
dered to be engrossed for a third reading, read the third time,
and passed.

LANDS IN WISCONSIN.

Mr. CLAPP. For the senior Senator from Wisconsin [Mr.
LA Forrerre] I report favorably from the Committee on In-
dian Affairs the bill (8. 4723) authorizing the Secretary of the
Interior to issue patents in fee to the Protestant Episcopal
Church for certain lands in Wisconsin set apart for the use of
the said church for missionary purposes among the Oneida In-
dians. I report the bill without amendment and submit a re-
port (No. 521) thereon. It being a local measure, I ask anani-
mous consent for the present consideration of the bill.

The Secretary'read the bill, and there being no objection, the
Senate, as in Committee of the Whole, proceeded to its consider-
ation.

The bill was reporfed to the Senate without amendment, or-
dered to be engrossed for a third reading, read the third time,
and passed.

BILLS INTRODUCED.

Mr. GALLINGER introduced a bill (8. 6667) to provide for
the testing of electric meters in the District of Columbia, and
for other purposes, which was read twice by its title and, with
the accompanying papers, referred to the Committée on the
Distriet of Columbia.

Mr. BURKETT introduced a bill (8. 6668) to regulate com-
merce, which was read twice by its title and referred to the
Committee on Interstate Commerce,

He also introduced a bill (8. 6669) granting a pension to
Minerva Boyd, which was read twice by its title and referred
to the Committee on Pensions,

Mr, DICK introduced a bill (8. 6670) for the relief of Joseph
Shields, administrator of the estate of Herman Baernstein, de-
ceased, which was read twice by its title and referred to the
Committee on Claims.

Mr. ANEENY introduced a bill (8., 6671) granting an in-
crease of pension to Jesse H. Hockett, which was read twice by
its title and, with the accompanying phper, referred to the Com-
mittee on Pensions.

Mr. GARY introduced a bill (8. 6672) for the relief of the
heirs of W. D. McDowall, deceased, which was read twice by its
title and referred to the Committee on Claims.

Mr. McCREARY introduced a bill (8. 6673) for the rellef of
John R. Martin, which was read twice by its title and referred
to the Committee on Claims.

Mr, DAVIS introduced a bill (8. 6674) for the relief of the
estate of Francis McLelland, deceased, which was read twice
by its title and, with the accompanying paper, referred to the
Committee on Claims.

Mr., OVERMAN introduced a bill (8. 6675) to correct the
military record of Jacob Madison Pruitf, which was read twice
by its title and, with the accompanying paper, referred to the
Committee on Military Affairs,

He also introduced a bill (8. 6676) fixing the compensation
of the clerk of the United States circuit and district courts for
the western district of North Carolina, and for other purposes,
which was read twice by its title and referred to the Committee
on the Judiciary.

Mr. WETMORE introduced a bill (8, 6677) granting an in-
crease of pension to Harding W. Stoddard, which was read
twice by its title and, with the accompanying papers, referred
to the Committee on Pensions.

Mr. GAMBLE introduced a bill (8. 6678) granting an increase
of pension to Benjamin Flahart, which was read twice by its
title and referred to the Committee on Pensions,

Mr. SCOTT introduced a bill (8. 6679) granting a pension to
H. H. Michael, which was read twice by its title and referred
to the Committee on Pensions.

He also introduced a bill (8. 6680) granting an increase of
pension to John A. Pattee, which was read twice by its title
and, with the accompanying papers, referred to the Committee
on Pensions, .

Mr. NELSON (for Mr. Krrreepge) introduced a bill (S, 6681)
granting an increase of pension to Samuel Campman, which
was read twice by its title and, with the accompanying papers,
referred to the Committee on Pensions.

Mr. NIXON introduced a bill (8. 6082) to reimburse W. B.
Graham, late postmaster at Ely, Nev., for money expended for
clerical assistance, which was read twice by its title and, with
the accompanying papers, referred to the Committee on Post-
Offices and Post-Roads.

Mr. MONEY introduced a bill (8. G683) to indemnify Clarke
County, Miss,, in the sum of $40,000 for the court-house, records,
and other property destroyed by the Federal troops during the
late civil war, which was read twice by Its title and referred
to the Committee on Claims.

Mr. BACON introduced a bill (8. 6684) for the relief of the
Medical College of Georgia, of Augusta, Ga., which was read
twice by its title and referred to the Committee on Claims.

Mr. CLAY introduced a bill (8. 6685) for the relief of the
estate of Joseph Lippman, deceased, which was read twice by
its title and, with the accompanying paper, referred to the Com-
mittee on Claims.

Mr. CLAPP introduced a bill (8. 6686) to provide for the com-
pletion of allotments to the members of the Choctaw and
Chickasaw nations, and for other purposes, which was read
twice by its title and, with the accompanying letter from the
Secretary of the Interior, which was ordered to be printed,
referred to the Commitiee on Indian Affairs.

Mr., KNOX (for Mr. Pexrose) introduced a bill (8. 6687)
granting certain money to the International Ixposition Com-
pany of New Mexico, which was read twice by its title and re-
ferred to the Select Committee on Industrial Expositions.

He also (for Mr. Pexrose) introduced the following bills,
which were severally read twice by their titles and referred to
the Committee on Pensions:

A bill (8. 6688) granting a pension to Belle Holecomb ;

A Dbill (8. 6689) granting an increase of pension to Sarah M.,
Hiestand ;

K‘lli] bill (8. 6690) granting an increase of pension to David
eller;

A bill (8. 6691) granting an increase of pension to John M,
Rhoads;

A bill (8. 6692) granting a pension to Frederick W. Ellsworth
(with the accompanying papers) ; and

A bill (8. 6693) granting an increase of pension to Mary R,
Greer (with the accompanying papers).
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He also introduced the following bills, which were severally
read twice by their titles and referred to the Committee on
Claims:

A bill (8. 6694) for the relief of F. H. Lane; and

A bill (8. 6695) for the relief of Edward McDevitt.

He also introduced a bill (8. 6696) granting an increase
of pension to Henry C. Frazier, which was read twice by its
title and referred to the Committee on Pensions.

Mr. CURTIS introduced the following bilis, which were sev-
erally read twice by their titles and referred to the Committee
on Claims:

A bill (8. 6697) for the relief of William T. Grady; and

A bill (8, 6698) for the relief of Annie Catherine Mettier.

He also introeduced a bill (8. 6699) granting a pension to
Jacob €. Adams, which was read twice by its title and, with the
accompanying papers, referred to the Committee on Pensions.

Mr, STONE introduced a bill (8. 6700) for the relief of Ar-
thur H. Barnes, which was read twice by its title and, with the
accompanying paper, referred to the Commitiee on Claims.

Mr. McOCUMBER introduced a bill (8. 6701) to provide for
payment of interest on judgments rendered against the United
States for money due on public work, which was read twice by
its title and referred to the Committee on the Judiciary.

He also introduced a bill (8. 6702) for the relief of John W.
Knight and others, which was read twice by its title and, with
the accompanying papers, referred to the Committee on Claims.

Mr. CLAPP introduced a bill (8. 6703) granting an increase
of pension to Susan Schell, which was read twice by its title and
referred to the Committee on Pensions.

Mr. BEVERIDGE introduced the following bills, which were
" geverally read twice by their titles and referred to the Com-
mittee on Pensions:

A bill (8. 6704) granting an increase of pension to John Wor-
rell; and

A bill (8. 6705) granting an increase of pension to Charles
M. Hatcher.

Mr. WARNER introduced a bill (8. 6706) providing for the
transfer of certain names from the freedman roll to the roll of
citizens by blood of the Choctaw and Chiekasaw nations, which
was read twice by its title.and referred to the Committee on
Indian Affairs,

AMENDMENTS TO APPROPRIATION BILLS.

Mr. WETMORE submitted an amendment proposing to appro-
priate $120 to enable the Superintendent of the Capitol Building
and Grounds to pay for the marble bracket in the Supreme
Court rcom supporting the bust of Chief Justice Waite, intended
to be proposed by him to the sundry civil appropriation bill,
which was referred to the Committee on Appropriations and
ordered to be printed.

Mr. LODGE submitted an amendment proposing to appro-
priate $1,827,520.35 to enable the Secretary of the Navy to pur-
chase three new stedm colliers of American registry, ready for
service, having a cargo-carrying capacity of 7,200 tons dead
weight each, etc., intended to be proposed by him to the naval
appropriation bill, which was referred to the Committee on
Naval Affairs and ordered to be printed.

Mr. DEPEW submitted an amendment providing that out of
the sum of money hereafter annually paid to the State of New
York pursuant to the provisions of the aets of Congress of July
2, 1862, August 30, 1870, and March 4, 1907, there shall here-
after be paid annually to the Mount Tabor Indusirial and Man-
ual Training School for Colored Youths the sum of $5,000, in-
tended to be proposed by him to the agricultural appropriation
bill, which was referred to the Committee on Agriculture and
Forestry and ordered to be printed.

Mr. NELSON (for Mr. KirTrepge) submitted an amendment
authorizing the Secretary of the Interior to pay out of the ap-
propriations heretofore made and applicable to Anton Rostad,
of Vermilion, 8. Dak., $80 due him under contract for erection
of buildings at the Genoa Indian School, Nebraska, intended to
be proposed by him to the general deficiency appropriation bill,
which was ordered to be printed and, with the accompanying
papers, referred to the Committee on Appropriations,

AMENDMENT TO OMNIBUS CLAIMS BILL.

Mr. BACON submitted an amendment intended to be pro-
posed by him to House bill 15372, known as the “ omnibus claims
bill,”” which was ordered to lie on the table and be printed.

WITHDRAWAL OF PAPERS—MARY E. EDMONDSON.

On motion of Mr. du Poxr, it was

Ordered, That Mary E. Edmondson have leave to withdraw from the
files of the Senate the papers submitted by her in support of SBenate bill
540, first session Sixtieth Congress, granting a pension to Mary E.
Edmondson, said bill having been favorably acted upon by the Senate.

PRESIDENTIAL APPROVAL,

A message from the President of the United States, by Mr.
M. C. Larta, one of his secretaries, announced that the Presi-
dent had on April 16, 1908, approved and signed the following
act:

S.24. An act to increase the efficiency of the personnel of the
Revenue-Cutter Service.

DAM ACROSS RAINY RIVER.

Mr. GALLINGER. I have been informed by the superin-
tendent of the document room that there is a call for the veto
message of the President of April 13, 1908, on the bill (H. It
15444) to extend the time for the construction of a dam across
Rainy River, and, at the request of the superintendent, I move
that it be printed as a document,

The motion was agreed to.

SETTLEMENT OF SAMOAN CLAIMS,

The VICE-PRESIDENT laid before the Senate the following
message from the President of the United States, which was
read and, with the accompanying papers, referred to the Com-
mittee on Foreign Relations and ordered to be printed:

To the Senate and House of Representatives:

I transmit a report by the Secretaryeof State concerning this Gov-
ernment’s obligation to pay to the Government of Sweden the sum of
$375, under the convention between the United States, Great Britain

and Germany, for the settlement of Samoan claims, which was signed
at Washington, on November 7, 1899.

THEODORE ROOSEVELT.
TEE WHITE HOUSE,
TWashington, April 17, 1908.

HOUSE BILL REFERRED.

H. R. 20471. An act making appropriations for the naval serv-
ice for the fiscal year ending June 30, 1909, and for other
purposes, was regd twice by its title and referred to the Com-
mittee on Nava} Affairs.

REGULATION OF INJUNCTIONS.

Mr. OVERMAN. I ask unanimous consent to call up the bill
(8. 3732) regulating injunctions and the practice of the district
and circuit courts of the United States.

The VICE-PRESIDENT. The bill will be read for the infor-
mation of the Senate.

The SECRETARY. The Committee on the Judiciary proposes to
strike out all after the enacting clause and to insert:

That no temporary or interlocutory injunction, or temporary restrain-
ing order, or decree suspending or restraining the enforcement, opera-
tion, or execution of any statute of any State by restraining the action
of any officer of such State in the enforcement or execution of such
statute shall be issued or granted by any circuit or district court of
the United States or by any jJjudge or justice thereof upon the ground
of unconstitutionality of the statute, unless the apE! ecation for the
same shall be presented to a circuit gudge and shall be heard and de-
termined, upon issue made and proof taken by affidavit or otherwise,
by three judges, of whom two shall be circuit judges, and the third
may be either a cireuit or a distriet judge, and unless a majority of
said three judges shall concur in granting such application, Whenever
such application, as aforesaid, is presented to a circuit judge he shall
immediately ecall to his assistance, to hear and determine the appliea-
tion, one circunit judge and one district judﬁc or another circuit judge.
Said application shall not be heard and determined until five days'
notice of the hearing has been given to the governor and attorney-
general of the State and such other persons as may be defendants in the
snit: Provided, That if a majority of said judges are of the opinion,
at the time notice of said hearing is given as aforesaid, that irreparable
loss and damage would result to the agpll(‘ﬂnt unless a temporary re-
straining order, pending the period of the required notice, is granted, a
majority of said judges may grant such order, but the same shall cnly
remain in force until the hearing and determination of the application,
upon due notice, as aforesaid, has taken place. That an appeal may
be taken directly to the Supreme Court of the United Btates from any
order or decree granting or denying, after notice and hearing, a tem-
porary or interlocutory injunction or restraining order in such case;
and the hearing of such aPpeal shall take precedence over all other
cases except those of a similar character and criminal cases,

The VICE-PRESIDENT.
consideration of the bill?

There being no objection, the bill was considered as in Com-
mittee of the Whole.

The VICE-PRESIDENT. The question ig on agreeing to the
amendment reported by the Committee on the Judiciary,

The amendment was agreed to.

Mr. HEYBURN. I would be pleased to hear from the Sena-
tor having the bill in charge the purpose of this proposed legis-
lation, which is of quite wide significance.

Mr. OVERMAN. Mr. President, in certain States in the
United States, to wit, in Alabama, North Carolina, Minnesota,
and other States of the Union, a Federal judge enjoined in cer-
tain cases the officers of those States from enforcing the State
statutes,

I mys=elf, Mr. President, in the last Congress and also in this
Congress, asserted that the right of injunction should be taken
away from the district and circuit judges, where the State was
a party, and in the rate cases especially, wherever the petition
was to enjoin a State officer from enforcing the State statutes,
I contended that Congress has a right to take away from Fed-

Is there objection to the present
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eral judges the power to issue temporary injunctions. We dis-
cuszed the guestion for more than three months here. It was

seriously doubted whether Congress had that power or not, and
the Senate so decided that Congress did not have that power
whean it defeated the Bailey amendment,

Since the decision in the Minnesota case and in the North
Carolina case many bills have been introduced in the Senate fo
correct the evil. Early in the session I myself introduced a bill
which was more drastic than this, which provided that no in-
junetion should be issued by any Federal judge to suspend any
State statute or restrain any State officer from enforcing a State
statute.

Mr. GALLINGER. Mr. President——

The VICE-PRESIDENT. Does the Senator from XNorth
Carolina yield to the Senator from New Hampshire?

Mr. OVERMAN. Certainly.

Mr. GALLINGER. I simply wish to inquire of the Senator
from North Carolina if this is a unanimous report from the
Conimittee on the Judiciary?

Mr. OVERMAN. It is. I want to say that this substitute
for Senate bill 3732 is a unanimous report from the committee.
1 wish to say that there were some bills more drastic than this,
and of the bills one was introduced by the Senator from Georgia
[Mr, Bacox] and another by the late Senator from Florida, Mr.
Bryan, and two by myself, and was referred to a subcommittee.
The distinguished Senator from Minnesota [Mr, Nersox], who
I think has no superior on this floor as a lawyer or as a states-
man, prepared the substitute which was reported back to the
full committee and unanimously agreed to.

This measure proposes that whenever a petition is presented
the circuit judge before whom it is presented shall, before
granting the injunetion, call in one circuit judge and one dis-
trict judge or another circuit court judge, making three judges
who shall pass upon the question of the injunetion.

We think, sir, that if this could be done it would allay much
intense feeling in the States. As was said by Mr. Justice Har-
lan, in his dissenting opinion in the Minnesota ease, we have
come to a sad day when one subordinate Federal judge can en-
join the officer of a sovereign State from proceeding to enforee
the laws of the State passed by the legislature of his own
State, and thereby suspending for a time the laws of the State.
In other words, in effect we thought under the eleventh amend-
ment a State could not be sued, but the Supreme Court, in
the Minnesota case, says a suit against the attorney-general of
a State is not a suit against the State. That being so, there
being great feeling among the pecple of the States by reason
of the fact that one Federal judge has tied the hands of a sov-
ereign State and enjoined in this manner the great ofiicer who
is charged with the enforcement of the laws of the State, caus-
ing almost a revolution, as it did in my State, and in order to
allay this feeling, if this substitute is adopted and three judges
have to pass upon the question of the constitutionality of a State
statute and three great judges say that the statute is unconsti-
tutional, the officers of the State will be less inclined to resist
the orders and deerees of our Federal courts. The people
and the courts of the State are more inclined to abide by the
decision of three judges than they would of one subordinate
inferior Federal judge wheo simply upon petition or upon a hear-
ing should tle the hands of a State officer from proceeding
with the enforcement of the laws of his sovereign State. This
is a substitute for my bill, and while it does not go as far as
I would like I hope the substitute will be adopted. Therefore
we have submitted this sabstitute, believing that it will remedy
this great evil to some extent.

Mr. BURKETT. Mr. President, I desire to offer an amend-
ment as a substitute for the substitute reported by the com-
mittee.

The VICE-PRESIDENT. The amendment propesed by the
Senator from Nebraska will be read.

The Secretary read as follows:

That section T20 of the Nevised Statutes of the Unlted States be
amended so as to read as follows:

“ Sec. 720, Thnt the writ of injunction ghall not be granted by any
court of the United States to stay rocaed!n% in any court of a Btate
except In cases where such injunction may authorized by any law
relating to Proceal[n,gs in bankruptcy. Nor shall a writ of Injunction
or a restraining order be granted by any court of the United States
ngainst officers of any Btate in executing State laws ontil wpon the
final hearing and determination of the cause by the court where such
actlon was instituted.”

Mr. NELSON, Mr, President, that amendment ought net to
be adopted, because one part of it weuld absolutely prohibit
the courts in any case from issuing any other than a final in-
junetion. I can briefly explain it, if it needs any explanation.
I do not think it does.

The objeet of the proposed legislation is simply to provide
that when an application is made for the purpose of obtaining

an interlocutory or temporary injunction or a temporary re-
straining order fo restrain the officer of a State, like the gov-
ernor or the attorney-general, from executing the laws of the
State, such applications shall be heard and considered before
three Federal judges, two of whom shall be cirenit judges, and
the third one may be either a district or circunit judge; and it
requires two of the judges, or a majority of them, to concur in
granting the injunction.

It further provides that, except in cases of irreparable dam-
ages or injury, there shall be five days’ notice of hearing given.
Then the bill further provides that an appeal shall lie directly
to the Supreme Court from any order granting or denying such
application,

The real material difference is that in cases of this kind so
important as to restrain the execution of a State law by State
officials applications for injunetion ought to be considered and
passed upon by three Federal judges. The same principle, I
may say, was brought into our jurisprudence by the Senator
from Pennsylvania [Mr, Kxox] when he was Attorney-General
of the United States. Under the law commonly called the * ex-
pediting law ” the noted Northern Securities case was tried. It
was tried before three Federal judges, and an appeal was taken
directly to the Supreme Court. In the amendatory interstate-
commerce act that we passed in the last Congress we adopted
the same principle in reference to judicial proceedings under
that act. It is exactly the same prineiple that was inavgurated
by the Senator from Pennsylvania in reference to the Northern
Securities case that is applied in reference to what it is pro-
posed to do in this case. I can see no objection to it. I think
thettJudieInry Committee were all agreed, practically, on the
matter.

Mr. BURKETT. Mr. President, I want to say in reply to
the Senator from Minnesota [Mr. NeLsox] that I have not been
entirely oblivious or uncertain as to the objections that would
be raised to the substitute which I offer. It is in exact form of
a bill which I introduced on this subject some time ago after a
zood deal of consideration and I will say after a good deal of
conference and consultation with some very eminent lawyers
of the country.

In my opinion it will reach in a constitutional and proper
way a need, and do it in a better way than the measure which
the committee has reported. If the Senators will make a com-
parison of the two bills, they will find that the bill the com-
mittee has reported in no wise changes the right of the court to
issue injunctions, temporary or otherwise, or * hair-trigger”
injunctions, as they have at times been denominated—that is,
injunctions apparently without consideration. It only involves
the machinery by which those temporary injunctions can be
issued and, in my opinion, makes it so cumbersome that it will
not be practical nor in the end very satisfactory.

Suppose, perchance, there were a certain judge who wanted
to issue an injunction of that sort improperly, and I am not
even insinuating that there would be; but if there were a judge
who might be inclined to issme an injunction improperly or
without sufficient reason, it would be possible for him to eall
to himself perhaps at least one judge, and together they would
make two, or a majority, who could issue an injunction just
as improperly as it is possible for a single judge to do. The
judge before whom the matter is brought has the selecting
of the other two judges to act with him under the provisions
of the committee bill.

The amendment which I have offered in the way of a substi-
tute does not prohibit ecourts from issuing an injunction after
the merits of the case have been heard, It simply prohibits
them from issuing temporary injunections, or injunctions before
a hearing of the case. Those of us who have had occasion in
the past to look up the history of the cases that have reached
the Supreme Court and those that are reported in the Federal
Reporter as coming from the circuit court of appeals will find
that in a great many of those cases the lower courts themselves,
after the hearing of the merits of the case, have set aside the
temporary injunction that they originally issued before they had
given the case a hearing on its merits. Notwithstanding that
fact, by reason of an appeal to the Supreme Court, that tempo-
rary injunction has followed the case clear through, and the
matter has been tied up by reason of a wrong injunection, as de-
termined and adjudged by the ecircuit court itself afterwards,
after a hearing. There was a wrong judgment in a matter of
temporary injunction issued before hearing, and to the great
damage and detiriment of the State, and, I presume, possibly to
the chagrin of the court that first made the order,

The amendment which I have introduced simply provides that
a court can not issue an injunction until after it has heard
the case—that is, after a final hearing of the case in the court
where it originated.
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Now, to be sure, someone may say that that may result in
a great Injury being done, That question, I think, was dis-
cussed somewhat in the recent Minnesota case, where it was
sugeested that, if the courts did not have the right to issue
preliminary injunctions, great injury would have been done.
But, on the other hand, we must remember that in the cases
where this preliminary injunection has been issued wrongfully
great injury has been done to the other side of the case.” The
States and the people have suffered injustice and hardship.

I take this position in reference to this sort of Jegislation:
I will say this is an important matter, and, in my opinion,
Congress, sooner or later, must take hold of it and determine
by legislation, if it can—and, in my opinion, it can—as to where
the line of demarcation is between State and Federal author-
ities in this class of cases.

1 remember the excitement which was precipitated a year
ago by the decision in the North Carolina cases, and we all will
recall that at that time there was a very strained condition
between Federal and State authority. It apparently would
have taken only a mateh thrown into the box of tinder to have
exploded the whole thing. But, as I now recall, it was the
good sense and good judgment of the railroad people themselves,
in finally determining to conform to the law until the matter
could be heard, that perhaps guieted things in that State and
prevented any possibility of an outburst of something that
might have been very detrimental, or at least very embarrass-
ing, both to the Federal and State authorities,

In my opinion we have had illustrations enough of this thing
in the past to show that there will come a time when Con-
gress must, if it can, define the line of demareation between
Federal authority and State authority in this particular line
of cases. I have never been one of those who have had any
great fear of the conflict of Federal authority and State au-
thority. In my opinion there is no conflict and what seems a
conflict is only the inability to see just where the one ends and
the other begins, - I believe there is a strong line of demarca-
tion. It does not make so much difference, in my opinion, to
the State or to the Federal authority where that line of de-
marcation is, but it is very important and very essential, in my
mind, that we should know where that line of demarcation is.
State and Federal laws will easily and readily conform to it if
it is definitely known. I find that it varies somewhat from
the view point of the observer. When you look at it from one
side it spells one thing; and when you look at it from another
gide it spells another thing. In my opinion we ought to say
by legislation just where that line of demarcation is.

The eleventh amendment, that is in controversy, in all these
cases was itself adopted because of a lawsnit. That lawsuit
was where a man of one State sued another State in the Federal
court. The jurisdiction of the Federal court was disputed and
it took & constitutional amendment to make it certain.

The people who were most instrumental in passing the Con-
stitution believed, as we will find if we read the Federalist and
the debates upon the Constitution at that time, that no citizen
of one State had the right to sue another State; yet it came up
in a lawsuit, and the Supreme Court decided that such a citi-
zen did have a right to sue another State.

The unanimity with which Congress and the people adopted
the eleventh amendment must persuade us that the people
construed the Constitution in its adoption to mean differently
than what the court said it meant, But the lawsnit decided
otherwise, and the eleventh amendment was adopted.

I will say also that right at that time, when the eleventh
amendment was adopted, the first portion of this proposed sub-
stitute was enacted into law. And I do not want the Senate
to think that all of this which has been read is my amendment.
This portion of the substitute which I have offered is the pres-
ent law.

SEc. 720, That the writ of Injunction ghall not be granted by any
court of the United States to stay pr ings in any court of a State,
except in ecases where such injunetion may be authorized by any law
relating to proceedings in bankruptey.

As I have stated, that is the present law. During the time
that that constitutional amendment was pending for adoption
by the States, the first part of that was passed in 1793. The lat-
ter part, with reference to bankruptecv, was passed in 1873.
The portion which I propose to add is this:

Nor shall a writ of injunction or a restraining order be granted by
any court of the United States against oflicers of any State in execut-
ing State laws until upon the final hearing and determination of the
cause by the court where such action was instituted.

Now, as I was saying, from the time the eleventh amendment
was adopted on down to the present, the courts have been de-
termining in perhaps forty-odd cases where that line of de-
marcation is and what the eleventh amendment means. In
two-thirds of those cases perhaps, for one reason or another,

the courts have held that it did not prevent suing of State cifi-
cers; and in a third, or a little more, of those cases the court
has held that it meant that you could not sue State officers. In
this one-third, or a little more, it has been held that you
could not sue State officers because it was a suit against the
State and prohibited by the eleventh amendment. But all the
way along in all those cases there have been dissenting opin-
ions. While the court may have decided, by a majority opin-
ion, that suits against State officers were not in violation of the
eleventh amendment, there has been a minority in almost every
instance of the court, or at least in many instances, that has
held that it was in violation of the eleventh amendment. And
I may say that in many of those cases where they have held
the reverse there has also been a -dissenting opinion. I will
say, though I have not taken pains to examine all of the cases,
in mest of them there has been a dissenting opinion holding the
other way. So that we see that in each particular case there
has been some guestion and a divided court. And I undertake
to say that to-day, after a century of construction, that no dozen
lawyers could be found that would agree just when a case comes
within the prohibition of the eleventh amendment. To one who
has read those opinions it must appear that the questions of the
case involved have controlled more than any well-defined phil-
osophy of opinion.

In the first case, perhaps, that came up after it was adopted,
it was held that if the State was named as a party the action
could not be maintained, because you were suing a State; and
in the very next case that came up the court held that you
could not look beyond the record to see who the parties were.
Then, in the next case that came along, it was held that yon
must look beyond the record to see who the real party at inter-
est was so as to decide whether the State was a party or not.

The first cases that were determined were determined upon
whether the official was doing what he was doing by-his discre-
tion or by his duty. A little further along we find the pecuniary
interest of the State in the particular case becoming the eri-
terion. In some of the cases absolutely parallel they have been
held one way and in other instances in another way, showing
that there has been an uncertainty all the way down as to just
where this line of demarcation is and just when and just how
yvou could sue State officers. The personnel of the court changes,
and the opinions of the same persons have undergone modi-
fication, perhaps, in some instances.

Now, let me suggest another thing in passing: In every single
one of these cases, so far as I can now recall—and I have gone
through, I think, pretty much all of them in times past, although
I have not done it very recently—in every single one of those
cases which has gone to the Supreme Court every right counld
have been secured ; every right that has been songht to be main-
tained in the Federal court by this particular process of euing
State officers in a Federal court could have been maintained,
and the rights of those individuals could have been maintained
by other methods than by going infto this court. In the recent
case from Minnesota that the Senator from North Carolina [Mr.
OveErMAN] has referred to there was not any apparent conten-
tion anywhere but what the railroads could have maintained
their rights in the State courts there equally as well as in the
Federal courts, and the result would have been reached and
every constitutional question determined as well in the Btate
courts as in the Federal courts, and if either party had been
dissatisfied they conld have still carried it to the Snpreme Court
of the United States. 8o I say that, in my opinion, Congress
must, and will at some time, undertake to determine just where
the line of demarcation is.

I am not going to take any more time this morning. I have
said more than I really intended to say, for I think I have suf-
fleiently measured the feeling of the Senate, in talking with its
members individually, to appreciate the fact that the work of
the committee, perhaps, is going to be indorsed and that my
amendment will not prevail.

I was sorry that the committee, in its wisdom, did not bring
out a bill along these lines. However, I will say to the Senator
from North Carolina that, in my opinion, his bill is a very
great improvement on what we now have, and I would rather
see that sort of legislation go through than none at all.

Mr. OVERMAN, Mr. President

The VICE-PRESIDENT. Does the Senator from Nebraska
yield to the Senator from INorth Carolina?

Mr. BURKETT. I will in just a moment. It occurs to me,
however, that we had better say now that the court shall not
issue injunctions against State officers until after they have
had a hearing on the merits of the case.

Mr, OVERMAN. I want to say to the Senator from Nebraska
that on February 3 I introduced a bill, which is very similar to
the proposition of the Senator from Nebraska. My bill provided
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that seetion 720 of the Revised Statutes should be amended so
as to read as follows:

Segc. 720. The writ of injunction shall not be granted by any court
of the United States to stay proceedings in any court of a State, except
in cases where such injunction may be authorized by any law l'elatin§
to proceedings in bankruptey. And no district or eircuit court shal
have jurisdiction to enjoin or restrain any State officer from the execu-
tion of the law of a State.

If it had gone a step further, it would have been exactly like
the Senator’s bill. I would be in favor personally of his bill,
but it would be impossible to get such legislation as that at this
time. Therefore the Senator from Minnesota has drawn a sob-
stitute which as I think, will correct the evils sought to be
corrected.

Mr. BURKETT. I will say to the Senator that it seems to
me, as I read the legislation of our country and the decisions
of our courts, that we have been perhaps more careful about
protecting property rights in this country than we have been
about protecting the rights of individuals and the liberty
of the person. The Federal courts, for example, have practi-
cally shut off the writ of habeas corpus to the individual, and
yet, so far as I can find, they have never denied in the case of
a property right, whether of a corporation or otherwise, the
writ of injunction. I will say also that the Congress has taken
away from the individual, in the case of a writ of habeas
corpusg, the right to appeal to the Supreme Court of the United
States. I am not going to take the time to discuss that fur-
ther, but if we can afford, and it is proper legislation, to deny
the writ of habeas corpus to individuals in the Federal courts,
we can afford to withhold some of the rights of injunction when
property is concerned in those courts.

I recall one case now where the defendant was seeking a writ
of habeas corpug, and he set forth that he had even been denied
a jury trial, and yet he was denied a review of his case on
habeas corpus and denied the right of habeas corpus in the court
at that time. The eourt held in that case that if he claimed
that some right under the Constitution had been denied, his
remedy was by writ of error. 1 do not know any civil cases
that have gone quite that far, and I do not know of any legisla-
tion that bhas gone as far as the act of 1868 in denying the
right of appeal in habeas corpus cases to the Supreme Court.

So, I say I am not going to discuss this amendment further.
I am simply going to ask for a vote on it, and if the amend-
ment is lost, I hope the bill the Senator from North Carolina
has introduced as amended will prevail.

Mr., CLAY. Mr. President, the Senator from North Carolina
[Mr. OveeMAN] unintentionally did an injustice to one of the
Federal judges in my State in the northern district. He said
that this legislation was intended to correct certain conduct
of certain judges, naming one in Alabama and in Georgin, in
granting injunctions to set aside State statutes in those States.
I wish to =ay to the Senator, I know he did it unintentionally.

Mr., OVERMAN. I did not mention any name, ' I under-
stood the same trouble had occurred in Georgia that had oec-
curred in Alabama,

Mr., CLAY. No; the same trouble did not occur in Georgia.
A bill was filed in the Federal court in my State to enjoin the
enforcement of certain statutes. The bill was presented to one
of the Federal judges, Judge W. T. Newman, one of the ablest
and purest men I have ever known. He granted a writ nisi,
calling upon the defendant, the State, to show cause why the
injunction should not be granted. When the case came on to
be heard a demurrer was filed, on the ground that the Federal
court had no jurisdiction to enjoin the State. After a hearing
lasting a week, in which the ablest counsel in this country
were engaged, Judge Newman sustained the demurrer, ruling
that the State could not be made a party in such a case. The
case is now pending in his court, and there has never been any
appeal from his decision. I simply state this in justice to Judge
W. T. Newman.

Mr. HEYBURN. Mr. President, it seems to me without prec-
edent that we should take up for determination a question of
this importance under the five-minute rnle at this period of
the session, It is safe to say that no more important question,
or no question involving more important legal propositions, will
be presented to the Senate at this or any other session,

In the first place, in my judgwent, this proposed legislation,
whether as written in the bill itself or in the amendment of the
Senator from Nebraska [Mr. Burxerr], is in violation of the
Constitution of the United States in its direct terms. I can
not understand how the bill conld have been reported in view
of the application of section 1 of Article III of the Constitution
to its present phraseology. That section provides that in all
controversies in which a State shall be a party the Supreme
Court of the United States shall have original jurisdiction; and
this bill undertakes to deprive that court of jurisdiction, or to
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ignore its jorisdiction, and to place the jurisdiction elsewhere.
They have even proposed that the district courts of the United
States, which are merely the creatures of Congress, shall have
a jurisdiction that by the Constitution is vested by express
terms in the Supreme Court of the United States.

The question as to whether or not the statute of a State is in
violation of the Constitution of the Wnited States is always de-
termined—well, I may say “always”—through the process of
injunction. That is the method and the manner by which such
questions are determined. It is not the kind of an infraction of
the law that can be brought into court on the ordinary plead-
ings and presented as an issue between individuals. But the
question of whether the legislature of a State has exceeded
its powers has been determined, I may almost say always, by
the court through the exercise of its power to enjoin the execu-
tion of the law of the State and it is a very proper method, and
a convenient one,

If a State, in the name of its officers—because, as a rule, that
is the way a State proceeds—is interested in maintaining the
action of one of the coordinate branches of the State govern-
ment, to wit, the legislature, then the State is in fact a party
to the controversy and is within the rule of the provision of the
Constitution to which I have just referred.

This bill undertakes to take away from the Supreme Court of
the United States all participation in the determination of such
questions, except as it is provided in the final paragraph, that
appeals may be taken. Then this bill undertakes to give the
parties a right to appeal to the Supreme Court of the United
States on interlocutory motions. It departs from the ordinary
rule that the jurisdiction of the Supreme Court of the United
States attaches only to proceedings that are final in their charac-
ter, and undertakes to give the right of appeal to the Supreme
Court on motions and temporary restraining orders. It is such
a radical change, such a radieal invasion upon the existing rule
of practice and procedure in the United States courts, that it
should not be taken up for consideration in any hasty manner
or under any limited rule for its discussion.

I was at first prompted to object to the consideration of the
bill, but it is a question which has been discussed extensively and
agitated in the public mind to such an extent that I thought
perhaps we might as well take it up at least for preliminary
consideration at this time.

Let me call attention to some of the provisions of the bill that
I think must have escaped the attention of the committee re-
porting it. It provides:

That no temporary or interlocutory injunction, or temporatry restrain-
ing order, or decree suspending or restraining the enforcement, operation,
or execution of any statute of any State by restraining the action of
any officer of such State in the enforcement or execution of such statnta
shall be issued or granted by any cirenit or district court of the United
States or by any judge or justice thereof upon the ground of unconsti-
tutionality of the statute.

That is the only place where the Supreme Court of the United
States is recognized—in the mention of the word ** justice,” be-
cause that designation applies to no other judge except a mem-
ber of the Supreme Court of the United States. That provision
undertakes to give coordinate jurisdiction to enforce the orders
and decrees of the Supreme Court of the United States, it may
be, to a distriet judge or a cirenit judge. Now, let vs see for
what purposes. To determine, according to the language of the
bill, the constitutionality of a statute of a State; in other words,
the integrity of a law of a State. That isan action to which the
State is a party, although it may be conducted in the name of
an officer of the State merely as a matter of form and usage.
It is not necessary that the action should be denominated ** So-
and-so, plaintiff, against The State of Pennsylvania,” for in-
stance, If it is an action for the purpose of determining the
validity of the law of a State, it is an action to which the State
is a party, because it is a law of the Staie and the State is
the one that is interested in maintaining the Intezrity of the
legislation enacted by one of the coordinate branches of the
State government.

Are you going to cut out the Supreme Court of the United
States entirely from consideration of the question as to whether
or not the State has departed from its sovereign power and gone
beyond it in enacting a law and enforcing it? Suppose it is a
law for the collection of the revenues of the State:; suppose it
is a law which goes to the very integrity of the State and the
State's existence. Are you going to say that that is not an action
within the provision of the Constitution of the United Siates
which designates actions to which a State is a party in inizrest,
and say that the Supreme Court of the United States is not to
have the jurisdiction that is given it by the Constitution? I do
not believe you c¢an do it.

1 know, perhapg, what the answer will be—that this is not
such an action as is contemplated by this provision in the Con-
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stitution, but I think, upon a mature consideration of the nature
of the actions that are really under consideration in this pro-
posed legislation, Senators will find that they are just such
actions as are contemplated by this provision of the Constitu-
tion.

Let us pursue the language of this bill a little further; let us
see what we are authorizing the courts to do, and what courts
we are authorizing to perform these acts. I have read the bill
down to the statement as to the determination of the constitu-
tionality of a statute. Now, it says that this shall not be done—

Unless the application for the same shall be presented to a circuit
Judge—

Under the Constitution a circuit judge is no part of the ma-
chinery of the Supreme Court of the United States. A civenit
court is a statutory court., The Supreme Court is not; it is a
constitutional court. We create circuit courts and distriet
courts by acts of Congress; and it is now proposed to change
the status of those courts and even abandon the name of * cir-
cuit court.”

Mr. SUTHERLAND. Mr, President——

The VICE-PRESIDENT. Does the Senator from Idaho yield
to the Senator from Utah?

Mr. HEYBURN. Certainly.

Mr. SUTHERLAND. Do I understand the BSenator from
Idaho to contend that because an action brought against an
officer of a State involves the constitutionality of a law of the
State that is an action against the State?

Mr. HEYBURN. Mr. President, I undertook to distinguish
between the line of thought suggested by the question.of the
Senator from Utah and the line of thought suggested by the
language of this bill. It depends upon the nature of the action.
Some actions would be and some would not be. If the action
were one affecting an individual interest, it would not be; if
the action were one affecting the wvalidity of a statute upon
which the State bases its right of action as a State, it would be.

Mr. SUTHERLAND. Suppose it were an action brought by
a citizen against an officer of a State who is seeking to enforce
a State law. The citizen or the individual brings an action
against the officer, claiming that the law which the oflicer is
seeking to enforce is an unconstitutional law. Does the Senator
in that ease say that it is in effect an action against the State?

Mr. HEYBURN. No; I have endeavored to say, and I say
again, if it were an action that affected only an individual in-
terest, then it would not be an action against the State. If it
were an action that affected the right of the State to maintain
a law enacted as a part of the government of the State on
behalf of the State, then it would be.

Mr. SUTHERLAND. Well, the action to which I referred
would be—

Mr. HEYBURN. It is not necessary to consider that. If
this bill is broad enough to include another class of legislation
that would bring it within the prohibition of the Constitution,
why should we pause to consider possible actions in which the
question would not be involved? This proposed legislation is
written in language broad enough to cover both classes. I re-
peat, in order that there may be no misunderstanding as to
what I say, that where an action is one affecting individnal
rights it is not within the constitutional prohibition; but
where it is an action undertaking to establish the policy of the
law of a State, it is within it, because the whole State is a
party, and the only party interested.

You must keep that distinction squarely in mind. If the
bill is drawn in such broad terms as that it would be applicable
to either; we may dismiss from our minds the one considera-
tion and direct our minds to the one that is sufficient.

Mr. SUTHERLAND. Mr. President, as I understand this
provision, it is:

That no temporary or interlocutory injunction, or temporary re-
sgtraining order, or decree suspending or restraining the enforcement,
operation, or execution of any statute of any State by restraining the

actlon of any officer of such State in the enforcement or execution of
such statute shall be issued. ~

Mr. HEYBURN. Yes. Now, Mr. President, the process is
the same. If it were a statute authorizing the levy of a tax
to maintain the State government, the method of attacking it
would be to restrain the assessing officer from performing the
function that was vested in him by the act. I am speaking only
of those cases in which the State's existence or integrity as a
 government is involved, and I say that the language of the
bill is so broad that it will include or attempt to include that
class of cases. It is a waste of my time to undertake to discuss
questions ag to controversies involving individnal rights. I am
not discussing it at all from that standpoint, but where the
State enacts a law for the collection of taxes for the mainte-

natice of the State government, it is something fhat no particu-
lar individual is more interested in than another. It affects
a right that is common to all the individuals of the State. I
might name a number of other instances of the same charac-
ter. They affect the governmental policy, the governmental
existence of the State. It is because this bill is so broadly
drawn as to include those that I have felt impelled to make
the remarks that I am making, and I am not to be diverted
fro_m that pesition by the fact that there are innumerable con-
ditions and cases and circumstances to which the objection I
make would not apply.

Mr. President, this bill undertakes to limit the right, under
any circumstances, in the class of actions enumerated in the
proposed statute, to apply for relief to anyone except certain
d'csi;muted officers under certain enumerated conditions. The
United States Supreme Court, by virtue of the power that cre-
ated it, has the right to make any order, temporary or other-
wise, necesgary to protect its jurisdiction or to make it effective,
and Congress can not take that power from the Supreme Court
of the United States, That is inherent, and if the Supreme
Court of the United States, acting under its rules, which it
makes pursuant to the authority vested in it, says that a jus-
tice of that court may grant an injunction without notice where
the rights of the State are affected within the provisions of the
Constitution that I have already read, Congress ean not take the
power from it, because it is the exercise of a power necessary
to preserve the jurisdiction of the Supreme Court of the United
States, which it takes, not from Congress, but from the Con-
stitution.

Mr, SUTHERLAND. Mr. President

The VICE-PRESIDENT. Does the Senator from Idaho yield
to the Senator from Utah?

Mr. HEYBURN. Certainly.

Mr. SUTHERLAND. I call the attention of the Senator from
Idaho to the fact that the proposed act is in negative terms. It
provides that no temporary injunection, and so on, shall be is-
sued unless certain requisites be provided. What language does
the Senator find in the bill which enlarges in any way the power
of the courts as they exist to-day? In other words, it does not
aftempt to enlarge the jurisdiction. It simply provides that be-
fore certain things are done certain prerequisites shall have
been observed.

Mr. HEYBURN. I am not objecting to the bill so much on
the ground that it enlarges the jurisdiction as on the ground
that it undertakes to take away from the Supreme Court and
the members of that court a jurisdiction which it now has by
virtue of the constitutional grant and not by virtue of anything
that Congress has authorized it to do.

Mr. KNOX. Mr. President—

The VICE-PRESIDENT, Does the Senator from Idaho yield
to the Senator from Pennsylvania?

Mr. HEYBURN. Certainly.

Mr., KNOX. T call the attention of the Senator from Idaho
to the fact that there is no limitation on the Supreme Court of
the United States. The limitation is on the judges of the ecir-
cuit or district courts of the United States. Of course when a
justice of the Supreme Court of the United States sits in a
circuit court of the United States he does not sit as a justice
of the Supreme Court of the United States, exercising its orig-
inal powers, but he sits as a circuit judge, and this limitation
is only upon the circuit court, and by no process of construction
that I ean grasp would it apply to the Supreme Court.

Mr. HEYBURN. I have no contention at all with the sug-
gestions of the Senator from Pennsylvania. I certainly did not
intend to be understood as snggesting that the Supreme Court
Jjustice retained that character when sitting on the circuit. He
sits there as a member of the cireuit court by designation, and
not as a member of the Supreme Court.

By this bill it is undertaken to create a new jurisdiction over
something of which an established court now has jurisdiction
and to change the nature of the jurisdiction of that established
court, which is the Supreme Court of the United States. Of
course the district court and the circuit court are the inter-
mediaries between a party agegrieved or deeming himself ag-
grieved and the court of last resort. They are a part of the
machinery that lead up to the Supreme Court, but they are not
any part of the Supreme Court of the United States. What I
object to is undertaking in this bill to say that these officers
enumerated in the bill shall have these powers, because they
already belong to another court.

Another thing I object to—and my first and original notes
were to that effect—is that the bill undertakes to confer the
right of appeal to the Supreme Court “from any order or de-
cree granting or denying, after notice and hearing, a temporary
or interlocutory injunction or restraining order in such case,”
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Mr. KNOX. Mr., President——

The VICE-PRESIDENT. Does the Senator from Idaho yield
to the Senator from Peuunsylvania?

Mr. HEYBURN. I do.

Mr. KNOX. I wish to say to the Senator from Idaho that I
really belleve he is wrong in his construction of this bill.
1 think the bill does not in the slightest degree confer any
power where it does not now exist. The purpose of the bill is
to put a limitation upon the exercise of an existing power, not
to create any new power in the court, The bill does not pre-
tend to say that any State officer or in any form of proceeding
to which a State may be a party or in which it may be inter-
ested it ean be enjoined under the cirecnmstances prescribed in
this bill where it could not now be enjoined by a single judge.

1 did not have the honor of being present in committee on
Monday when the bill was finally ordered to be reported, but
there had been some preliminary discussion about the bill in
the committee, and its whole scope and purpose, as I under-
stand, and I think the wording of the bill bears it out, is to say
to the judges of the United States court that hereafter no in-
dividual judge sitting in one of the lower Federal courts, dis-
trict or circuit, shall lay his hand, where he now has the
jurisdiction to lay it single-handed and alone, upon an officer
of a State to restrain the operation of a law of the State, unless
his judzment is corroborated by two of a court composed of
three, in the manner preseribed by the bill. I think that was
the purpose of the original bill and is the purpose of the substi-
tute which the Senator from Minnesota has reported.

Mr. HEYBURN, If that is the purpose—and I have no doubt
it is correctly stated by the Senator from Pennsylvania—there
wis no necessity of saying anything more in this bill than
what he has gaid at his desk. The difficulty with this bill is
in the elaboration

Mr. KNOX. I think it says that.

Mr. HEYBURN. It says that, but in its elaboration it
creates an uncertainty and an attempt to enlarge a jurisdie-
tion in one way and to restriet it in another, which makes the
bill, in my judgnent, need some consideration at this time, if
it is only the consideration of discussion. It is not well to
pass a bill like this without having some explanation of it
and some discussion.

It provides as follows:

Whenever such application as aforesald Is presented to a circuit
Judge he shall immediately call to his asslstance, to hear and deter-
mine the application, one circult judge and one district judge or another
cirenit judge.

There is no circuit judge in the States of Montana, Idaho,
Ttah, Colorado, and Nevada. There is one in Oregon. There
are two in California; none in North Dakota. That is a ques-
tion of convenience, and it must be considered also in legis-
lating upon a question of this kind, whether the law is of
convenlent, practical application or not. Now, our legislatures
in those several States that constitute that circuit meet at the
same time, and they are enacting laws, and many of them be-
come operative immediately upon the signature of the gov-
ernor, and the question of determining their application is
sometimes one of quick necessity. It is sometimes one that
requires an immediate application to a court to prevent the
enforcement of a statute that may work great injury and
where the agzrieved party may be practically without a remedy
in the way of compensation.

This bill was evidently drawn by those who are accustomed
to live in States where things are close together; where you can
telephone a few blocks and get a eirenit or distriet judge. In
our State the distriet judge lives at the extreme end and corner
of the State. It is 513 miles from the city in which I live to
where the district judge lives. It is more than a thousand
miles to where the circuit jodge lives. It would not be possi-
ble, much less convenient, to get such a hearing as is provided
for by this bhill. I believe questions involving the constitution-
ality of the enactments of a State legislature should not be
dealt with “ off the bat,” if I may use the term. They should be
dealt with after due deliberation, and I believe more than one
judge should pass upon them; but I believe that for the pur-
pose of that gunick and prompt action necessary to preserve
rights which may be jeopardized by delay there should be some
other provision than that contained in this bill.

I presume in North Carolina, probably overnight, you could
bring together three judges of the elass named in the bill. You
could not do it In our part of the Uniled States in so many days
very often for even the preliminary steps: and this proposed
Inw being of general application, it is proper that those of us
who are surromided by exeeptional conditions should take no-
tice of these things. It is at least wise that the attention of

Congress be called to these objections in passing upon the
measure.

Mr. SMITH of Michigan. Mr. President——

The VICE-PRESIDEXNT. Does the Senator from Idaho
yield to the Senator from Michigan?

Mr. HEYBURN. Certainly.

Mr. SMITH of Michigan.
tricts are there in Idaho?

Mr. HEYBURN. One. That is called Idaho.
in Montana, one in Utah, one in Nevada——

Mr. SMITH of Michigan. Where does the eircuit judge live?

Mr. HEYBURN. The nearest circuit judge lives in Portland,
Oreg.

Mr. McCUMBER. . There is one in St. Paul.

Mr. HEYBURN. And the next one in St. Paul, and the next
one in California. You must not lose sight of those conditions
in enacting a law of general application; at least, we must
not lose sight of them.

The provision at the top of page 3——

Mr. KNOX. Mr. President—

The VICE-PRESIDENT. Does the Senator from Idaho yield
to the Senator from Pennsylvania?

Mr. HEYBURN. Certainly.

Mr, KNOX. I want to call the Senator's attention to the
fact that the length of time that would be necessary to assemble
the court would be running while the five days’ notice was
running. Such a case, under the provisions of this bill, could
not be heard and determined until five days’ notice of the hear-
ing had been given to the governor and attorney-general of the
State. As soon as the proceedings had been begun and notice
had been served upon the cireuit judge he would have to as-
semble his eourt, and he would have at least the full statutory
period provided there, before which it would not be possible to
hear or determine the case,

Another thing I wish to call attention to is that this does
not necessarily limit the court that is to sit and hear it to the
judges of the particular circuit in which the suit is begun.
1]11‘e can draw from the whole country to get a judge to sit with

1m.

Mr. HEYBURN. The whole country is farther from us than
our neighbors,

Mr. KNOX. But sometimes a neighboring judge may be em-
ployed in such a way that he could not come. Then the next
Juost convenient one could come.

Mr. HEYBURN. A little information may be useful here.
I have known this condition of affairs to exist: The only
United States judge in Montana was sitting in California on
the circuit court of appeals. Our judge in Idaho was sitting in
California to relieve Judge Morrow, sitting in the cireunit court.
Judge Hanford, of the State of Washington, was also sitting in
California, and the circuit judge who lives in Oregon was sit-
ting in the circuit court of appeals in California. That all
happened at one time, and I had personal occasion to know it,
because I was there transacting business with those courts.
Then there was no jodge within a thousand miles. The
nearest United States judge to Spokane was in Dakota, to the
east; Salt Lake the nearest to the south; or Nevada., It
happened at that time that the judge of Nevada was sitting also
in court in San Francisco. I have taken one time as an illustra-
tion. There was no judge in the State of Washington, the
State of Idaho, the State of Montana, or the State of Oregon.

There was the condition, These other judges were engaged
in hearing causes in California, and they could not have re-
sponded. An application might have been made to them, be-
cause they were in the cirenit, by going to California. The
papers could have been prepared and submitted to them in
California, and they could have issued an order, but they were
engaged in the performance of their judicial duties, holding
court, some of them in the middle of long trials. While nomi-
nally they were available, as a practical effect they were not
available at all.

Mr. SMITH of Michigan. Mr. President——

The VICE-PRESIDENT. Does the Senator from Idaho yield
to the Senator from Michizan?

Mr. HEYBURN. Certainly.

Mr. SMITH of Michigan. TUnder the proviso, before a re-
straining order ecan be issued to arrest irreparable injury or
damage to property, at least two judges must join in making the
order. If at the time the notice is given it seems that irrepa-
rable injury will be suffered if the order is not granted, a tem-
porary restraining order may be issued, but it requires a
majority of three judges to do it.

Mr. HEYBURN. In the first place, you must get to the
judge, and if this condition of affairs arises in our country—
and such conditions arise pretty sharply sometimes in those
mining camps—they arise overnight; we have had to have the

How many Federal judicial dis-

There are one

Army of the United States in there twice—

g TN
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Mr. KNOX. Mr, President

The VICE-PRESIDENT. Does the Senator from Idaho yield
to the Senator from Pennsylvania? -

Mr. HEYBURN. Certainly.

Mr. KNOX. May I interrupt the Senator for a moment? I
fully sympathize with the precaution displayed by the Senator
from Idaho in trying to throw all possible protection around
the proper exercise of Federal jurisdiction, but I think he
misses sight of the essential and only point here. This is not
intended to provide a new method of procedure or any method
of procedure in connection with any condition that may arise
in the mines of Idaho, arising out of disturbance or disorder.
The sole and simple purpose of this bill is to prevent a single
inferior Federal judge from pronouncing a law of a State un-
constitutional. It is not to be presumed that any State of this
Union is going to pass any law =o preposterous in its terms or
g0 damaging in its effect that the short period of time that is
prescribed here to assemble the court to hear and determine
the constitutionality of the law can not pass without any seri-
ous injury to the public. In my experience I know of no case
where a greater period of time has not expired under existing
conditions before a single Federal judge has enjoined the opera-
tion of State law than would possibly elapse under the terms
and provisions of this bilL

I hope the Senator from Idaho will speak to this bill with
that notion in Ms mind—that that is the sole and only purpose
of the measure.

Mr. HEYBURN. I realize the force of the suggestion and
argnment of the Senator from Pennsylvania. I am speaking
from an entirely different standpoint from any to which he is
accustomed. I have known a legislature that I have in my
mind to pass an act that undertook to say who should be hired
and who should not be hired under certain conditions; and I
remember when it was necessary to take very quick action in
regard to it. I do not care to embarrass this question by going
into details about it, but I think other Senators have known
like conditions to exist. I do not want this legislation to add
to the inconvenience that exists under present law. The Fed-
eral judges in our counfry have always stood by the law and
for the law, and they have saved us many times from the rule
and reign of lawlesspess. Our Federal judges have stood be-
tween us and riots and the destruction of property, They could
not entirely prevent it, but they stayed the hand at the earliest’
possible moment; and I recall an instance where, by an order
from a Federal judge, a mob of rioters numbering thousands
was stayed in an hour or two, just as quick as the marshal
could get there. I have no doubt that condition has existed in
the Senator’s State and in other States,

Mr. KNOX. The Senator from Idaho does not wish us to
understand that Federal judges have stayed the destruction of
property which was impending under the authority of any
State statute, I hope; and if that is not the case, then the
criticism does not apply.

Mr. HEYBURN, These people had secured conirol of the
legislature for one term, and they had enacted some laws that
gave them all of the privileges they had been crying for, and
they claimed the right to exercise those privileges, and I think
a little investigation of the statutes and the conditions will
make very plain what I refer to.

I do not want to bring into this discussion any element of
partisanship or of that sharp controversy which exists in this
country between labor and capital, as it is called, because I did
not rise for that purpose and I do not intend to discuss it. 1
only want the convenience of our courts to be maintained. I
want to be able to go to a United States judge and get a re-
straining order to restrain those who may undertake to defy the
law. I do not want to have to get three judges together where
one can accomplish the purpose, simply because it is easy
enough to get three judges together in the city of Philadelphia
or the city of Washington, or any of these large centers, It is
not possible very often to get three judges together in the more
thinly settled parts of this country in which we live. But we
can always find some one judge.

I remember once having to go clear to San Francisco to find
a Federal judge who had jurisdiction to issue certain writs of
injunection, and he was the only judge, when I got there, who
was in the city who could do it. We are sometimes at a
great disadvantage in our country. I have often thought how
pleasant it would be to practice law in a city where you get on
a street car and go to any court of the State. Instead of that
we sometimes have to travel 500 or 1,000 miles.

I want to have this matter thoroughly aired and considered
here, so that when we enact this statute we will come as near

In respect to what I have said in regard to the attempt that
the bill contains, not to confer a jurisdiction, but to limit a
Jurisdiction that now exists, I think my point is well taken
from the standpoint from which I state if, not from the stand-
point suggested by the Senator from Utah, not from the stand-
point snggested by the Senator from Pennsylvania, but from
the standpoint which is peculiar and yet which is applicable to
the conditions I have represented.

Mr. President, I think when the question of the validity of a
statute affecting the right of a State to collect revenue, to per-
form those acts which are functions of a State as a State is to
be tested, the place to test it and the only place is in the Su-
preme Court of the United States, which has original jurisdie-
tion for that purpose conferred upon it in express language by
the Constitntion, and if it has original jurisdiction that is the
place to exercise it.

Now, then, fo say that the steps that are necessary to be
taken to maintain the integrity of that jurisdiction shall be con-
ferred upon three judges only, after notice and hearing, of
course, while it is not suggested that that would be conclusive
of the jurisdiction of the Supreme Court of the United States,
yet nevertheless it has that appearance on its face, and it looks
to me as though the fact is lost sight of that the Supreme
Court has jurisdiction.

Mr. President, it was not my intention to do anything more
than to call attention to these facts. I do not think the bill
ought to be considered under Rule VIII, and I have trans-
gressed the five-minute rule of the Senate many times in dis-
cussing this gquestion. My purpose was to ask that the bill go
over under Rule IX,

Mr. BACON. T understand the bill is not up under Rule VIIT,

Mr. HEYBURN. Yes; it is up under Rule VIII.

Mr. BACON. I understand it was taken up by unanimous
consent,

Mr, HEYBURN. Under Rule VIII.

The VICE-PRESIDENT. The Senator from Georgia is cor-
rect. It was taken up by unanimous consent.

Mr. BACON. It was taken up by unanimous consent.

Mr. President, I am very anxious for the passage of this bill,
and I am not going fo occupy the time of the Senate more than
for a very few minutes, because at 2 o'clock, as I understand,
it will be displaced. Consequently I shall be very brief,

Mr. President, I very greatly favor this legislation, which
will as far as possible protect the States against the irrespon-
sible granting of injunctions by Federal judges restraining the
operation of State statutes. I desire to state that I introduced
a bill on this subject upon which this substitute of the com-
mittee has been modeled. In fact, it is practically the same
bill, contains the same provisions, and in a large part the same
words. The only addition to the bill, as introduced by me, is
that with reference to the contingency of irremediable loss in
case speedier action was not had than that under the five-
day provision of the bill. The unnecessary change in phrase-
ology does not in any degree change the identity of the bill
The importance of securing the desired legislation is too great
to haggle over matters of detnil. Nevertheless, Senate bill
5109, which was introduced by me, and upon which the substi-
tute was modeled, is superior in form to the one that is before
the Senate, It is a simpler bill and it avoids some of the
things which the Senator from Idaho [Mr. Heysurx] has been
discussing,

The ordinary course, the one usually pursued, naturally
would have been for the committee simply to have put on the
amendment with reference to the irreparable-injury contingency,
if such amendment was deemed proper, and to have passed the
bill in its original shape. It is not customary to present a sub-
stitute for a bill simply to incorporate thereon one short amend-
ment. But I am so anxious that we should have legislation on
this line that I will not make any issue on the subject, but let
it go with this statement. I simply ask that, without reading,
the bill as originally framed and introduced by me may be put
in the Recorp, although, if any Senator desires, it can be read.
It is short. '

The VICE-PRESIDENT. Without objection, the original bill
will be inserted in the REcorp.

The bill introduced by Mr. BDacoxn February 6, 1908, is as
follows:

A Dbill (8. 5109) relating to the issuance or granting of injunctions,
interlocutory orders, or decrees by eclreuit and distriet courts of the
United Btates or by any circuit or district judze thereof, suspending
or restralning the enforcement, operation, or execnilon of any statute
of any State or the action of any officer of such SBfate in the enforce-
ment or execution of such statute in certain casoes,

Be it enacted, cle., That no injunction, interlocutory order, or decree
suspending or restraining the enforcement, operatlon, or execution of

the right line as it can be drawn.

any statute of any State or the action of any officer of such State in
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the enforcement or execution of snch statute shall be issued or granted
by any eireuit or district court of the United States or by any judge or
justice thereof upon the ground of unconstitutionality or upon any
ground whatsoever unless the applieation for the same shall be actuall

heard, and upon issue made and preliminary proof taken, by affidavit
or otherwise, the judgment thereon rendered by at least three judges,;
and each of at least two of said three judges shall be either a judge of
the circuit court of the United States or a circult justice of the Su-
preme Court of the United Btates

No such injunction, interlocutory order, or decree shall be issued or
granted except on hearing after not less than five days’ notice to the

vernor of such State and to such other officer or officers as shall

proper parties to sald application. An appeal may be taken from
any such injunctlon, interlocutory order, or decree issued or granted
upon such appiication, which appeal shall lie directly to the Supreme
Court of the United States, and shall take precedence in the amllelmte
court over all other causes, except causes of like character and criminal
CANSes,

Mr. BACON. The purpose of the bill is to throw additional
gafeguards around the exercise of the enormous powers claimed
for the subordinate Federal courts. If these courts are to exer-
cise the power of stopping the operation of the laws of a State
and of punishing the officers of a State, then at least let it be
done on notice and not hastily, and let there be the judgment of
three judges to decide such questions, and not permit such dan-
gerous power to one man,

The necessity for this legislation is a very grave one. It is a
most serious trouble which now exists—that by the action of
one judge the machinery of State laws can be arrested. My
individual opinion is that that is an unlawful proceeding. I
believe that a proceeding against the officers of a State fo arrest
the operation of the statute of a State is in violation of the
eleventh article of the Constitution.

I will not stop to discuss that, Mr. President, for the reason
stated—time does not permit. It has recenily been before the
Supreme Court of the Unifed States in what is known as the
“ Minnesota case.” I most deeply regret the decision of the court
in that case. I can do no more now than cite the dissenting
opinion of Mr. Justice Harlan in that case. I would not sug-
gest the language myself in this place, but I may say without
impropriety that Mr. Justice Harlan has said in that dis-
senting opinion that the decision trampled upon the rights of the
State of Minnesota, and I may add that if it trampled upon
the rights of the State of Minnesota, it necessarily trampled
upon the rights of every other State.

I am going to ask that there may be inserted in the Rrcorp,
as a part of my remarks, the dissenting opinion of Mr. Justice
Harlan in that case. I regard it as a most important matter,
and one that the solution of this particular piece of legislation
only beging to touch. The time is ahead of us, and not far
ahead of us, when we have got to deal with the question
whether or not, as stated by Mr. Justice Iarlan, under such
a rule as that laid down in this case, the subordinate Fed-
eral courts are to supervise and control the official action of
the States as if they were dependencies or provinces. If these
subordinate courts can exercise such power, then, indeed, the
States are but provinces and dependencies. We have got to
denl with that guestion in the near future, and it is one of the
most important which can possibly be submitted to us for solu-
tion. But, as I said, time does not permit me now to discuss it.
I want to say, however, that this legislation is not without
precedent.

There was an act approved February 11, 1903, in which,
where very much less important interests were involved, Con-
gress provided that certain cases should only be heard when
three circuit judges presided. I will give the title of that act,
because I do not wish to consume the time in reading the en-
tire act, although it is short. It is “An act to expedite the
hearing and determination of suits in equity pending or here-
after brought under the act of July 2, 1890, entitled ‘An act to
protect trade and commerce against unlawful restraints and mo-
nopolies,’ ‘An act to regulate commerce,” approved February 4,
1887, or any other acts having a like purpose that may be here-
after enacted.” After going on and speaking of a certain situa-
tion, it says:

Thereupon such case shall be given precedence over others and in
every way expedited, and be assigned for hearing at the earliest prac-
ticalile day, before not less than three of the cireunit judges of sald cir-
cuit, if there be three or more; and if there be not more than two cir-
cuit judges, then before them and such distriet judge as they may select.

So this has a precedent. That act was passed while the pres-
ent junior Senator from Pemnsylvania [Mr, Kxox] was the
Attorney-General, and I have been informed that it was drawn
by him. Following that precedent, I framed and offered an
amendment to the rate bill in the Fifty-ninth Congress requiring
two judges to preside and conecur in the judgment before any
order of the Interstate Commierce Commission in regard to
railroad rates should be enjoined or restrained.

1 wart to say, Mr. President, that this question of the powers
of the 1%deral courts in their relation to the State and to con-

trol of legislation is one which has existed from the foundation
of the Government. I saw the other day in Watson's Jefferso-
nian Magazine, which is published in Georgia, a reference to a
debate in the Senate in 1802, which I have since had oeccasion
to examine, a most extended and elaborate debate, in which
even in that early day the fathers were engaged and greatly
concerned upon the question as to the power of the Federal
courts in arresting the proceedings under legislation, Federal
and State. If time permiited, I would like to read from that
historic debate.

Mr. President, it is a great question; and while it has lasted
#0 long, it is one which is now pressing for solution with very
much more acuteness and gravity than it ever has done in the
past.

1 hope this bill will pass. It comes with the unanimous re-
port of the Judiciary Committee. I will vote for the ﬂm_end-
ment offered by the Senator from Nebraska because I believe,
as I have said, that they have no power to issue the injunctions
at all restraining a State officer from executing a State law,
that it is a violation of the eleventh amendment to the Consti-
tution, which prohibits a suit against a State. As is most
clearly shown by Mr. Justice Harlan in his dissenting opinion
in the Minnesota case, it is a play with words to talk about en-
joining the officer of a State in the execution of the laws of a
State and say that that ig not a suit against a State,

Can it be contended that the eleventh amendment simply has
reference to the protection of a State so that it may not be sued
for money, but that it may be sued to arrest it in the exercise
of the powers which were reserved to it when they made the
General Government? It is utterly inconceivable that it was
confemplated in the formation of the Federal Government that
a Federal judge could under the Constitution which was being
formed, arrest the laws of a State, and put the officer of the
State engaged in the enforcement of the laws of the State
in the custody of the marshal of the court and fine and im-
prison him for not obeying its sovereign order! How many
States would have ratified the Constitution with such a pro-
vision plainly written in it? It is safe to say not one.

There ig an orderly way by which the constitutionality of a
State statute can be tested, and that is as provided in the Federal
statute, by taking the case to the highest court of a State and
thenee, if necessary, to the Supreme Court of the United States,
That is the road all litigants should be required to travel.

Mr. President, I should like to say more, but I desire that we
may have a vote on this measure before the time expires,

The VICE-PRESIDENT. Without objection, the request of
the Senator from Georgia to have the dissenting opinion of Mr.
Justice Harlan in the Minnegota case inserted in the REcCorp in
connection with his remarks without reading is granted.

The matter referred to is as follows:

Supreme Court of the United States. No. 10, original.—October term,
907. Ex parte: In the matter of Edward T. Young, petitioner.

Petitions for writs of habeas corpus and certiorari and motion for

leave to fille same, [March 23, 1908.]

My, Justice Yarlan, dissenting.

Although the history of this litigation is set forth in the opinion
of the court, I deem it appropriate to restate the principal facts of the
case in direct connection with my examination of the question upon
which the decision turns. That question is whether the suit in the cir-
cult court of the United States was, as to the relicf sought against the
attorncy-gencral of Minnesota, forbidden by the eleventh amendment
af the Constitntion of the United States, declaring that * the judiclal
power of the United States shall not be constroed to extend to any
suit in law or equity commeneed or prosecuted against one of the United
States by citizens of another State, or by citizens or subjects of any
foreign state.” That examination, I may say at the outset, is entered
upon with ne little embarrassment, in view of the fact that the views
pxpressed by me are not shared by my brethren. I may also frankly
admit embarrassment arising from certain views stated in dissenting
opinions. heretofore delivered by me which did not, at the time, meet
the approval of my brethren and which I do not now myself entertain.
What I shall say in this opinfon will be in substantial accord with
what the court has heretofore decided, while the opinion of the court
departs, as 1 think, from principies previously announced by it upon
full eonsideration. I propose to adhere to former declsions of the court,
whatever may have been ones my opinion as to certain aspects of this
general question,

The plaintiffs In the sult referred to, Perkins and Shepard, were
shareholders of the Northern Pacific Railway Company and cltizens,
respectively, of Towa and Minnesota. The defendants were the rall-
way company, Edward T. Young, attorney-general of Minnesota, the
several members of the State railroad and warehouse commission,
and certain persons who were shippers of freight over the lines of
that rallway.

The general object of the sult was to prevent compliance with the
provisions of certain acts of the Minnesota legislature and certain
orders of the State railroad and warehouse commisssion, indicating
the rates which the State permits to be charged for the transporta-
tion of passengers and commodities upon railroads within its limits;
also to prevent shippers from Dbringing actions against the railway
com’ n{ to enforee those acts and orders.

The bill, among other thinge, prayed that Edward T. Young, “as
attorney-general of the Btate of Minnesota,” and the members of the
State raillroad and warehouse commission (naming them) be enjoined

from all attempts to compel the railway company to put in force the
rates or any of them prescribed by sald orders, and * from taking
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any action, step, or proceeding against sald rallway company, or any
of its cfficers, directors, agents, or employees, to enforce any penalties
or remedies for the violation by sald railway company of said orders
or either of them ;"™ and that sald Young, " as attorney-general,” be
enjolned from taking any action, step, or iyroceeding agalnst the rail-
waiy com?am‘, its officers, agents, or employees, to enforce the pen-
alties and remedies specified In those acts.

The court gave a temporary injunction as prayed for. The attorney-
general of Alinnesota appeared specially and, without submlitting
to or acknowledging the jurisdiction of the court, moved to dismiss
the suit as to him, upon the ground that the State had not condtnted
to be sued, and also bLecause the bill was exhibited against him * as,
and only as, the attorney-general of the State of Minnesota,” to re-
strain him, by injunction, from exercising the discretion vested in
him to commence approprlate actions, on behalf of the Btate, to
enforce or to test the wvalidity of its laws. IHe directly ralsed the
question that the suit as to him, In his official capacity, was one
against the State, in violation of the eleventh amendment.

In response to an order to show cause why the injunction asked for
should not be granted the attorney-gemeral also a{;geareﬂ specially
and urged like objections to the suit against him in the ecireunit court.

After hearing the parties the court made an order September 23, 1907,
whereby the railway company, its officers, directors, agents, servants,
and employees, were enjoined until the further order of the eourt from
publishing, adopting, or putting into effect the tariffs, rates, or charges
specified In the aect of April 18, 1907. The court likewise enjoined the
defendant, Young, *as attorney-general of the State of Minnesota,”
from * taking or instituting any action, suit, step, or proceeding to en-
force the penalties and remedies specified in sald act or either thereof,
or to compel obedience to said act or compliance therewith or any part
thereof.” A like injunction was granted against the defendant ship-

Is.

On the next day, September 24, 1907, the State of Minnesota, “on
the relation of Edward T. Young, attorney-general,” commenced an nc-
tion in one of its own courts against e Northern DMacific Railway
Company—the only relicf sought being a mandamus orderinf the com-
pany to adopt, publish, keep for public Inspection, and put into effect,
as the rates and charges to be maintain for the transportation of
freight between stations in Minnesota, those named and specified in
what is known as chapter 232 of the session laws of Minnesota for
1907. That was the act which it was the object of the I’erkins-
Shepard suit In the Federal court to strike down and nullify. An alter-
native writ of mandamus, such as the State asked, was issued by the
State court.

The institution, In the State court, by the Btate, on the relation of
its attorney-general, of the mandamus proceeding against the railway
company having been brought to the attention of the Federal cireuit
court, o rule was issued against the defendant Young to show cause
why he should not be punished as for contempl. Answering that rule,
he alleged, among other things, that the mandamus proceeding was
brought by and on behalf of the State, through him as its attorney-
general ; that In every way possible he had objected to such jurisdie-
tion on the ground that the action was commenced against him solely
as the attorney-general for Minnesota In order to prevent him from
instituting in the proper courts civil actions for and in the name of
the State to enforce or test the validity of its laws; that there is no
other action or proceeding pending er contemplated Ly this defendant
against said railway company, cxcept said proceedings in mandamus
hereinbefore veferred to. Defendant expressl disclaimed any inten-
tion to treat this court with disrespect in the commencement of the

roceedings referred to, ' but believing that the decision of this court
n this action, holding that it had jurisdiction to enjoin this defend-
ant, as such attorney-general, from performing his discretionary official
l‘luties. was in conflict with the eleventh amendment of the Constitn-
tion of the United States, as the same has been Interpreted and
applied by the United States Supreme Court, defendant believed it to
be his duty as such attorney-general to commence said mandamus
proceedings” for and in behalf of the State, and It was in this belief
that said proceedings were commenced solely for the purpose of en-
forcing the said law of the State of Minnesota.”

The rule was heard, and the attorney-general was held to he in con-
tempt, the order of the Federal court being: * Ordered further, that
saild Edward T. Young forthiwcith dismizs or cause to be dismissed the
suit of the State of Alinnesota on the relation of Edward T. Young,
attorney-general, plaintiff, v. Northern Pacific Railway Company, de-
fendant, heretofore Instituted by him in the district court of the
county of IRamsey, second judicial district, State of Minnesota. Or-
dered further, that for his said contempt said Edward T. Young be
fined the sum of $100 and stand commitied in the custody of the
marshal of this court until the same be paid, and until he purge him-
self of his contempt by dismissing or causing to be dismissed said suit
last herein mentioned.”

The present proceeding was commenced by an original alprllcatlon
by Young to this court for a writ of habeas corpus. The petitioner, in
his application, proceeds upon the ground that he is held In custody
in violation of the Constitution of the United States, The petition
set out all the steps taken in the suit in the Federal court, alleging
among other things: * That your titioner's office as attorney-genera
of the State of Minnesota is established and provided for by the con-
stitution of sald State, section 1 of Article V thereof providing as
follows, to wit: * The executive department shall consist of a governor,
leutenant-governor, secretary of state, anditor, treasurer, and attorney-
general, who shall be chosen by the electors of the State.' That
neither by statute nor otherwlise is your petitioner charged with any
speclal duty of a ministerial character -in the doing or not doing of
which said complainants in the said billl of complaint or the said
Northern I'acifie Rallway Company had nniy legal right, and that what-
ever duties your petitioner had or has with respect to the several mat-
ters complained of in the said bill of complaint, are of an executive
and discretionary nature. That ia no case could your petitioner, even
though it was his intention o to do. which it was not, deprive the said
complainants or the said Northern Pacific Railway Company, or either
of them, of any property, nor could he trespass upon their rights in
an[y particular, and that all he could do as attorney-general as afore-
sald and all that it was his duty to do In that capacity, and all that
he intended to do or would do, was ta comuence irorum! Judicial pro-
ceedings in the appropriate court of Minnesota against the said North-
crn Pacifie Reilway Company, its officers, agents, and emplopecs, to
compel the said company, its agents and servants, to adopt and put In
force the schedule of freight rates, tariffs, and charges prescribed by
sald chapter 232, laws 1907, of the State of Minnesota.” He renewed
the objection that the sult Instituted by I'erkins and Shepard, in so far
a8 the same is against him, was a sult agalnst the State to prevent his
commencing the proposed actlon in the name of the State, and was in

restraint of the State itself, “ and that the sald suit is one against the
said Btate In violation of the eleventh amendment to the Constitution
of the United States, and that therefore the same Is and was, so far
as your petitioner is concerned, beyond the jurisdiction of the said
clreuit court,” ete,

This statement will sufficlently Indicate the nature of the guestion
to e now examined upon its merits,

Let it be observed that the suit instituted by I'erking and Shepard
in the circnit court of the United States was, as to the defendant
Young, one against him as, and only because he iwas, altomey-generaf
of Minnesota. No relief was sought against him individually but only
in his capacity as attorney-general. And the manifest, Ind e
avowed and admitted, object of seeking such relief was to tie the
hands of the State so that it could not in auf‘ manner or by any mode
of proceeding, in its own cowrts, test the validity of the statutes and
orders In question. It would therefore seem clear that within the
true meaning of the eleventh amendment the snit brought In the Fed-
eral court was one, in legal effect, against the State—as much so as
if the State had been formally named on the record as a party—and
therefore it was a suit to which, under the amendment, so far as the
State or its attorney-general was concerned, the judicial power of the
United States did not and could not extend. If this proposition be
sound, it will follow—Indeed, it is conceded that if, so far as relief is
sought against the attorney-general of Minnesota, this be a sult against
the Btate—then the order of the Federal court enjoining that officer
from taking any actlon, suit, step, or proceeding to compel the railway
company to obey the Minnesota statute was beyond the jurisdiction of
that court and wholly void; in which case that officer was at liberty
to proceed In the discharge of his official duties as defined by the laws
of the State, and the order adjudging him to be in contempt for bLring-
ing the mandamus proceedings in the State court was a nullity.

The fact that the Federal circult court had, prior to the institution
of the mandamus suit in the State court, preliminarily (but not
finally) held the statutes of Minnesota and the orders of its railroad
and warehouse commission in question to be in violation of the Con-
stitution of the United States, was no reason why that eourt should
have laid violent hands upon the attorney-general of Minnesota and
by its orders have deprived the State of the services of Its constitu-
tﬂ)nat law officer in its own courts. Yet that is what was done by
the Federal circuit court; for the intangible thing ecalled a State,
however extensive its powers. can never appear or be represented
or known in any court in a litlgated case except by and through its
officers. When, therefore, the Iederal court forbade the defendant,
Young, as attorney-general of Minnesota, from taking any action,
suit, step, or proceeding whatever looking to the enforcement of the
statutes in question, it said in effect to the State of Minnesota: * It
is trune that the powers not delegated to the Unlted States by the
Constitution, nor prohibited by it to the States, are reserved to the
States, respectively, or to its people, and it is true that under the Con-
stitution tEe Jjudicial power of the United States does not extend to
any suit brought against a State by a ecitizen of another Btate or by
a citizen or subject of a foreign state, yet the Federal court adjudges
that you, the State, althongh a sovereign for many important govern-
mental purposes, shall not appear in your own courts, by your law
officers, with the view of enforcing, or even for determining the
validity of, the State enactments which the Federal court has, upon a
preliminary hearing, declared to be In violation of the Constitution of
the United States.”

This principle, If firmly established, would work a radieal change
in our governmental system. It would inavgurate a new era In tﬁe
American judicial system and in the relations of the National and
State governments, It would enable the subordinate Federal courts
to supervise and control the official action of the States as if they
were * dependencies " or provinces, It would place the States of the
Union In a condition of inferiority never dreamed of when the Con-
stitution was adopted or when the eleventh amendment was made a
part of the supreme law of the land. 1 ecan not suppose that the
great men who framed the Constitution ever thought the time would
come when a subordinate Federal court, having no power to compel
a State, in its corporate capacity, to appear before it as a litigant,
would yet assume to deprive a Btate of the right to be represented In
its own courts by Its regular law officer. "hat is what the court
helow did as to Minnesota, when it adjudged that the appearance of
the defendant, Young, in the State court, as the attorney-general of
Minnesota representing his State as its chief law officer, was a con-
tempt of the authority of the Federal court, punishable by fine and
imprisonment. Too little consequence has been attached to the fact
that the courts of the States are under an obligation equally strong
with that resting upon the courts of the Union to respect and enforce
the provisions of the Federal Constitution as the supreme law of the
land and to guard rights secured or guaranteed by that instrument.
We must assume—a decent reslpect for the States require us to as-
sume—that the State courts wlll enforce every right secured by the
Constitution. If they fail to do so, the party complaining has a clear
remedy for the protection of his rights; for he can come by writ of
error, in an orderly, judicial way from the highest court of the State
to this tribunal for redress in respect of every right granted or se-
cured by that instrument and denled by the State court. The State
courts, it should be remembered, have jurisdiction concurrent with the
conrts of the United States of all suits of a civil nature, at common
law or equity, involving a prescribed amount, arising under the Consti-
tution or laws of the United States. (25 Stat., 434.) And this court
has sald: “A State court of original jurisdiction, having the parties
before it, may, consistently with existing Federal legislation determine
cases at law or in equity arising under the Constitution or laws of the
United States or involving rights deiwndent upon such Constitution or
laws. Upon the Btate courts, equally with the courts of the Union,
rests the obligation te guard, enforce, and eJu'oten:t e\regy right granted
or secured by the Constitution of the United States and the laws made
in pursuance thereof, whenever those rights are involved In any suit
or proceeding before them; for the judges of the State courts are
required to take an oath to nngtm{xurt that Constitution, and they are
hound by It, and the laws of the United States made In pursuance
thereof, and all treaties made under their aothority, as the supreme
law of the land, ‘anything in the constitution or laws of any State
to the contrary notwithstanding. If they fail therein, and withhold
or deny rights, privilezes, or immunities secured by the Constitution
and laws of the United States. the party agzsrieved may bring the
case from the highest court of the Biate In which the question could
be decided to this court for final and conclusive determinatlon.” (Itobb
v. Connolly, 111 U. 8., G24, G37.) Bo that an order of the Federal
court lnre\'ent[ng the State from having the services of Its attorney-
general in one of its own courts, except at the risk of his being fined
and arrested, can not be justified upon the ground that the question
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of corstltutlonal Inw lovolved In ‘the enforcement of the statute In
ﬂnef-thnl wag beyond the compotency of a4 State court to conslder and
eterining, primarlly, as between the parties before it in a sult brought
by the State Mtself.

At tho argument of this ease counsel for the rallwoy company in-
sisted thnt the provislons of the act In question were €0 drastic that
they could be enforced by the Btate in its own courts with such per-
pistency apd In such n mnnner ag, In 8 very brief perlod, to have the
ratiwey oflicers and agents all In jall, the business of the compoan
destroyodl. and Hs property conflseated by heavy and sueccesslve ponal-
ties, before a final judlelsl declsion as fo the constltutionality of the
act could bo obtained. I Infer from some language in the econrt’s
opinfon that these appreliensions arve shared by some of my brethren.
And this supposed danger to the rallway company apd -its sharchold-
ers scemy to layve been the basls of the action of the Federal clreult
court when, by lis order directed ogalost the. attorney-general of
Minnesota, it practleally excluded the State from Its own courts In
respect of the ixsues here involved. Bul really ne soch qnestion as to
the Biate statute is here lovolved or need be now considered: for it
can not possibly arige on the hearing of the present application of
that oilleor for discharge on habens corpus.  The only question pow
hefore this court is whether the suit by Perkins and Shepard in the
Federnl court was not, upon its face, as to the rolief sought opgainst
the atiorpey-general of Minncsola, n sult against the State. Stated
in another form, the question is whetlier that court may, by operating
upon that officer in his officiol oapacity, by means of fine and |m-

.mjsunment prevent the State frem being represented by its law officer

one of its own courts? 1If the Federnl court conld not thus put
manacles upon the State o as to prevent It from being represented
by Its nttorney-genornl in its own coort mnd from having the State
court pass upen the validity of the State enactment in question In the
F'erklns-Shepard sult, that s an end to this habeas corpus procecding,
and the attornmey-general of Minnesota should be discharged by order
of this court from custody.

It 18 to bo observed that swhon the State was in eflect prohibited
by the order of the Federal court from appearing in its ewn courts
therse was no danger, ubsolutely none whatever, Trom anything that
the aitorpey-genernl had ever dene or proposed to (o, that the prop-

d iis officers and
ppents Imprisoned, beéyond the power of that company to stay any
wrong done Ly bringing to this court, in regwlar order, any final fudp-
ment of the State court, in the mandomus &uit, which may hare been
in derogation of o Fedoral vight, YWhen the attorney-general instl-
tuted the mandemuns proceeding dn the State court against the rajl-
WAy company, there was in force, It must not be forgoticn, an order
of Injunction by the Federal court which prevented that company from
obeying the State law. There was consequently no danger from that
dircctlon. Besldes, the mandamus proceeding wns not instituted for
the rceovery of nny of the Ecnalllos presecibed by the Hinte law, and
thercfore no judgment in that case could ngerate directly upon the
property of the raiflway company or upon the persons of Its ofllcers
or agents, The attornoy-general in his response to the rnle against
him assured the Jedern! court that he @ld not contemplate any pro-
ceeding whatever against the railway compnny except the one In man-
damns,  Buppose the mundamus case had been finnlly declded fn the
Btate court, the wny was open for the rallway compnny to presqrve
any question it made as to its richts under the Constltution, and, in
the ovent of & declelon adverse to It in that court, at once to carry the
case to the highest coonrt of Minnesota and thence by a writ of crror
pring It to this court, That course would have servod to determine
every question of constitutional law raised by the sult In the Federal
court in an orderly wuy without trampling upon the State, and with-
out Interfering, In the meantime, with the operatlon of the rallway
property in the accustomed way. Instead of ndopting that course—ao
manifestly consistent with the dignity nnd nuthority of hoth the Fed-
eral mnd State judiclal tribnmals—the Federal court peactienlly closed
the Btate courts ngainst the Btate itself when it sdjudged that the
gttorney-general, withoitt regard to the wishes of the governor of Min-
pesoty, #od without reference to his dutics as rmrilmd by the laws
of that Sinte, should stand in the cnstody of (he marshal unless he
dismissed the mandamoa sult. 1f the Federal eonrt could thus pro-
hibit the law oficer of the State from represonting it in a sult brought
§n the State conrt, why might not the Lill in the Federal court be so
amended that that court could reaeh all the district attorneys In Min-
pesota gnd forbid them from bringine to the attention of grand furles
andl the State courts vinlations of the State act by the railway com-
pany? And If u prand jury was nbout to Ingulre into the acts of the
rulbwey company in respect of the matter of its rates, why may not
the Frderal court, praceeding opon the same groonds on which it has
moved ngainst the aftorney-gencral, enjoin the finding or returning of
fndictments ngainst the rallway company? 1f an indictment was re-
turned agalnst (he rallway company, and was abont to be tricd by a
petit Jury, why conld not the Pederal court, upon the principles now
annoniesd, forbld the jury to proceed ggninst the rallway company,
and, If it @ld, punigh every petit juryman as for mn!nm]nt of court?
Indeed, whiy may it not Iay s hinnds on the governor of the State and
forbit Lilm from sppealing to the courts of Minbesotn In the name of
the Stute to test the walldity of the act In question? And why may
pot the Federnl court lay its hands even lﬂ:un thie judge of the Sinte
court lnullf h'?em:\'nr it proceeds agninst e rallwey company under

a Binto law'?
w'x‘lle guhject-matier of these nqoesiions have evidently been considered
fy thiz conet, and the startling consequences that would result from
an afirmative anawer to them have not been overlooked ; for, in lts
opinien, I find these obwervations: * It Is proper to add that the right
to enjoin an Individudl, even though n State official, from commencing
gults ‘under elreumstances alrendy stated, does not Include the power
to restinin » court fram acting fn any caxe brought before It either of a
civll or efiminal pature, nor does It imélude power to prevent any
nvest) fom or action by a grand jury. The lntter body is part of
the machinery of a crlminal conrt, and gn Injonctlon apninst a State
court would e a vinlition of the wholc scheme of ‘onr Governmcnt.
1f an Injuncilon agninsr an todividoanl s dlesobeyed, and he ecommences
pracecdingn hefore o' grand jury or in & eonrt, =och disobedience |a
personil only. nnd the cpurt or jury can procead without incurring any
penalty on tlmt neconnt.  The difference hetween the power to enjoin
an Individual from dolng eprtnin things and the power to enjoln colrts
from procesding in thclr own way to exercise inrisdiction is plain, and
o power 16 do the Jattor exigts because of o power to do the former.”
If an orfer ‘of the Pedernl court forhidding o Sinte court or Its grand
Jury fram cttemptling to enforee a State gonnctment wonld be “u viola-
1lon of the whole sehemo of our Gavernment,” It {s diffieult to percelve
why an order of that court, forbi@dding the chief law officer and all the
distrlict attoroeys of n Btate {o represent It in the courts in a partic.

ular ease, and pracfieally, in that way, closing the doors of the Siate
court agalnst the State, would not also be ineconsistent with the whole
?Ehﬁf‘n'ﬁp"r our Government, and therefore beyond the power of the court

Whether the Minnesota statutes are or are not violntive of the Con.
stltitlon is not, as already suggested, o question in tiils habeas corpus
procesding. I do not, therefors, stop to consider whether those statutes
are repugnant to the Constitotion upon the ground thet by their neces-
sary operation, when enforced, they will prevent the railway comprny
from contesting their yalldity, or upon the ground that they are con-
fiseatory and therefore obnoxioms to the requirement of dine process of
law. While the argument at the bar in snpport of each of these Propo-
sltions was confessediy of great force and persunsiveness, those nolnts
need not be now examined. 1 express no opinlon nbont thom. Their
soundness may, however, be conceded for the purposes of this discus-
slon. Indeed, it moy bhe assumed for the purposes of thils discussion
that these State enactments are harsl and Iutemwperate, and, To some of
thelr features, Invalld,  But these qnestions are wholly apart from the
present procecding.  1f we pow consider them, we must go ont of our
way In order to do so. We have no evidence in this proceeding as to
the effect which the statutes, If enforced, would have upon the value
either of the railway property or of the bends or stocks of the raflway
company. The questlon of thelr valldity bns not Leen finally decided
by the circuit court, and we have not before us even the evidénce upon
which its preliminary injuncfion was based. The essontlal and only
question now before us or that need be decided s whetler an arder by
the Federnl eourt which prevents the Htate from belng represented in lts
own courts, by Its chief Inw oficer, upon an lssue Involving the con-
stitntionnl valldity of certnln State enactments, does not make o sult
ngalnst the State within the meanlag of the eleventh amendment. I it
be a sult of that kind, then. it 18 conceded, the clrenlt court was with-
out jurisdiction to fine and imprison the petitloner and he mnst be dis-
charged, whatever our views may be as to the valldity of those State
enfciments. This must necessarily be g0 unless the amendmont has
less force and a more restricted meaning now than It had at the time
of its adoptlon, and unless a sult against the attorney-general of a
State, In lhis ofeinl capacity, i85 not one sagalnst a State under the
clevenih amendment when its determination depends upon u guestion of
conslitntional power or right under the fourteenth amendment. In
that view I ecnn not concur. In my opinlon, the eleventh amendment
has not been modified In the slightest degvee as to Its scope or meaning
by the fonrtecnth amendment, und a sult which, in Its cssencs, Is one
apningt the State remains one-of that character and 18 forbidden even
when bronght to strike down n Btate statute alleged to he In violation
of that clause of the fourteenth amendment forbidding the deprivation,
by a State, of life, Hiberty, or property witlhiont due process of law. If
a suit be commenced in a State court, and invelves n right secured by
the Federal Constltution, the way is open undér our Incomparable Ju-
dicial system to protect that right, first, by the judgment of the Stite
conrt, nnd ulthnately by the jodpmant of this court, upon writ of orror.
Dut such right ecan not be protected by means of a sult whileh, at the
outsrt, is directly or In legnl e¢ffect one ngainst the State whose sction
is nlleged to be lllegnl. That mode of redress 1s nlsolutely forbllden
by the eleventh amendment and can not be made legal hy mere con-
struction or by any conslderation of tlie consequences that may follow
from the operatlon of the statute. Fartles can not, In any ease, obitain
redress by a sult against the State. Such has been the unlforin ruling
in this court, and It Is most unfortonnte that It Is now declured to be
competent for a Foderal clrcult covrt, by exerting its anthorlty over the
chlef lnw officer of the Biate, withont the consent of the State to ex-
clufde the Btale, in its soverelgn capacity, from its own courtz when
secking to have the rullng of those courts as to its wors nuder lis
own statutes. Sorely the right of & Btate to invoke the jurisdiction of
ita own courts {7 not less than the right of Individauls to Invoke the
jurisdictlon of a Federal court. The presarvation of the dignity and
roverelgnty of the Stutes, within the limits of thelr constitutlonal powers,
is of the last lmportaoce and vital to the preservation of our system
of government. The courts ghould not permit themselves to ba driven
by the hardships, real or supposed, of particnlar enses (o accompllsh ro-
sulte, even if they be just results, In a mode forbldden by the funida-
mental law. The conntry shounld never be allowed to think that the
Constitution ean, in any case, be evaded or nmended by mere judicial
interpretation, or that {ts belests may be nolliflied by an ingenious con-
struction of its provisions.

The importance of the question under consideration i{s n spffclent
justifieation for such a relerence to the authoritics as will indlcate
thoe precise grounds on which this court las ofientlmes provesded
when  determining what Is nand what is not a solt aealnst a State
within the mu:'mﬁ:g of the eleventh amendment. All the casces ngrea
in decdlaring the Incapucity of n Federal court to exerclae jurisdiction
over o Btnte as a purty. Dat assaults upon the eleventh nmendment
have oftencst been made In cunses in which the effort has bLeen, withs
ot mnking the State a formal party, to control the acts of its oflicers
andl agents, by such orders direct to. them ns wlil aecomplist by
Indirection the same results thant could be necomplished by a sult
directly agninst the State If such a sult were possible, It will be well
to look at some of the prinelpal adjudged cnges.

The general guestion was examin in Cunningham o, Macon and
Prunswick Rallroad Company (100 U. B, 440-451), where the conrt
gaid that it wans conceded in ail the cnses, and * may bo nccepied ns n

tnut of departure unguestioned, that nelther a State wor the United
lFz(;ates; can sued as Jdefondant In nnlv court in this country without
thelr consent, except In the limited clnes of cases in which n State
may be made a pnrlr in the Supreme Coort of the United States by
7[r{;m of the original jurlsdiction conferred on this court by the Con-
stitutlon.” The court hns not In an{ cnge departed from thils coostl-
tutional principle, In Pennoyer v, MeConnaughy (140 U, 8, 1, §
it snld that * this immunity of a State from sultl Is nbsolute nn
unguatified, and the econstitutional provision securing it is not te be
go construed as to pluce the State within the rench of the process of
the court. Accordiugly it 1s equnlly well settled that o suit ninlnst
the officers of a State to compel them to do the acts which constitute
a porformance by it of Its contracts is, In effoct, a sult ageinst the
Stnte itself.,” In Cannlogham e, Macon and Brunswlek Rallroad
Company, lust cited, the distinctlon was drawn betweon n suit in
whlc'h the State Is the real party In Interest, althoueh not technleally
a party on the record. and one In which “an Individual is sped in
tort for some act Pajorlous to another In regaril lo person or property,
to which lils defense is that he hns octed onder the snlers of the
{mvernmeut." in which Inst ense, the e¢onrt observed, the defendant
*ia not mued s, or Lecause he {s, the oflicer of the government., but
ns an individnal, and the ecourt Is not ousted of jurladiction becansa
he asrerts authorlty as such officer.” Let It not be forgotien thot the
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defendant Young was sued not as an individual or because he had
any personal Interest In these matters, but as, and solely because he s,

anlzu;g;lcer of the State charged with the performance of certain publle
u i

In IMagood v. Bouthern (117 U. 8., 52, 07, 68), which involved the
v2lidity of certain scrlp alleged to have been issusd by the State of
Bouth Carolina, it appeared that the State having denled Its obliga-
tion to pay, the plaintlf sought rellef by simply sulng certain State
officers, as such, without making the Btate n formal party. The court
snid: * These sults are nceurately deseribed as bills for the specific
performance of a contraet hetween the complainants and the State
of HBonth Caroling, who are the only parties to it. But to these bills
the Htate s not In name made a party defendant, thongh leave is
fl\'en to It to become such If it chooses; and, except with that consent,
t could not be brought before the court and made to nppear and
defend, And yet it is the actual party to the alleged contract the

erformance of which Is decrecd, the one required to performm the
ecree, nnd the only party by whom it can be performed. Though
not nominally a party to the record, it I8 the renl and only puarty In
Interest, the nominal defendants being the officers and agents of the
State, having no lpermnul interest in the subject-matter of the sult
and defending only @8 representing the State.  And the things re-
quired by the decrées to be done and performed by them are the very
things which, when done and performed, coustitute a performance
of the nlh»gr_-ci contract Ly the Bitate. The Stante Is not only the real
party to the controversy, but the real party ogninst which relief is
sought by the sunit, and the suit is, therefore, substantially within the
{m ihitlon of the eleventh amendment to the Constitution of the
/nited States, which declares that * the jadicinl power of the United
Btates shall not be construed to extend to any sult In law or equit
commenced or prosecuted against one of the TUnited States by clti-
zens of another State or by citizens or subjects of any forel Stata "
Again: “ If this ease 13 not within the class of those forbldden by the
constitutlonnl guaranty to the States of immunity from sults in Fed-
eral tribunals, it is difleult to concelve the frame of one which would
be. If the State is named as a defendant, it can only bLe reached
either by mesne or final process through its oMcers and agents, and
a Jjudgment agalnst It could neither be obiained nor enforced, except
as the public conduct and government of the ideal politieal body
eanlled n State could be reached and affected through its official repre-
pentntives. A Judgment against these latter, In thelr official and
representative capacity, mmmnndlnf them to perform officlal func-
tions on behalf of the State nccording to the dictates and decrees of
the ecourt, Is, II anything can be, a fudicial Rmeeml!ng aganinst the
State Itzelf. If not, it may well be asked, What would constitute
such a proceeding? In the Prmnt cases the decrees were not only
agninst the defendants én their official mpanﬂf;. but, that there might
be no mistake ng to the nature and extent of the duty to be performed,
anlso ngainst thelr successors in office.” Is it to be sald that an ordar
requiring the attorney-general of a Btate to perform certain officinl
functions on behalf of the State is a sult against the Btate, while an
order forbidding him, as attorney-gencral, not to perform an official
funetion on behalf of the Btate is not a suit against the State?

The leading case “P'm the general subject, and one very similar In
many lmportant partienlara to the present one, s In re Ayers. (123
U, .. 443, 400, 497, 605.) The facts In that case were briefly these:
The legislature of Virginla, In 1887, passed an act which holders of
sundry bonds and tax-receivable coupons of that Commonwealth allege
to be in violatlon of their rights under the Constitution of the United
States. They fostituted a soit In equity in the clreuit court of the
United States agalnst the attorney-gencral and auditor of Virginla,
and agalnst the trensurers and Commonwealth attorneys of counties,
citips, and towns in Virginin, the rellef asked being a deerce enjoining
and restraining the saiil Riate offficers, and each of them, from bringing
or commencing any suit 1[:rmrh.h.-d for 'by the above act of 1887, or from
dolng anything to put that act Into operation, The cireuit court en-
tered an order enjolning the attorney-general of Virginia and each and
all the State officers named * from bringing or commencing any suit
against any person who has tendered the State of Virginia tax-receiv-
able conpons In payment of taxes due to sald State, ns provided for and
dirceted iy the nct of the legislature of Virginla, approved May 12,
1887, Subasquently the elrcult court of the Unlted Btates was in-
formed that tfm attorney-genernl of Virginia had disobeyed its order
of injunction. Thereupon that oficer was ruled to show canse why he
ghould not be finad and imprisoned. He responded to the rule, admit-
ting that after Lelng served with the Injunctlon he had Instituted a
sult, In the State elreult court, ngainst the I3altimore and Ohio Hallroad
Company to recover taxes due the Btate, and alleging * that he Instl-
lnhn? the said ault becnnse he was thereunto required by the act of the
general assembly of Virginin aforesnid, amid because lie Lelleved this
court had no jurisdiction whatever to award the Injunction violnted.”
He disclalmed” any iotention to treat the court with dlsvespect, and
stated that he had Leen acluated alone by the desire to have the law
properly adminlstered. Ie was, nevertbeless, adjudged gulity of con-
tempt, was required forthwith to dismiss the anit he had lll‘ullfhf. WiE
fineidl $500 for contempt of court, and committed to the custody of the
marshal untll the fine wns pald amd untll he purged himself of his con-
tompt by dismissing the swit in the State court. The attorney-general
then applied dircctly to this court for n writ of haleas corpus, which
wns grunted, and upon hearing Le wns released by this court from
custody. The order for his discharge reclted that the sult In which
the Injunctions were granted was “In substance and In law o suit
ngninst the State of Virginia,” and ** within the prohibitlon of the
cleventh amendment to the Constitution ;' that It was one * to which
the judicial power of the United Btates does not extend ;™ that the
elrenit court was without jurisdiction to entertain it; that all Its pro-
ceoedings in the exercise of jurisdictlon were null and weid; that It had
no anthority or power to adjudge the attorney-general in contempt,
and that Wiz jmprieonment was without authority of law,

In the opinion in the Ayers ease the court sald: ™ 1t follows. there-
fore, In the present case, that the personal act of the petitioners
gought to Le restralned by the order of the circult court., reduced to
the micre bringing of an action in the name of and for the State against
tarpayers, who, although they may have tendered tax-recelvalile cou-
pons, are chnrged as delinguents, can not be alleged against them as
an indivldual act In violation of any lezal or contract rights of such
taxpayers.” Agnin: “The rellef sought iz nealnst the defendnnts, not
in thelr individual but én their veprcsentative capacity as offiocrs of
the Btate of Virginie, The acts sought to be restrained are the bring-
ing of sults by the State of Virginia In Its own name and for its own
use, I the Btate lhnd been mude a defendant to this blll by name,
charged according to the allegations It now conmlua-—au;{)poa ng that
such n sult could be malntalned—Iit would have been subject to the

jurisdictlon of the court by procesa served upon its governor and

attorney-general, according to the precedents In such cases. (New
Jersey ©. New York, O Pet, 284, 288, 20M}: Kentucky v. Dennison,
24 How., G6, 06, 0T7; Rule b of 1884, 108 U, B, 074.) If a decree
canld have been rendered enjolning the State from Lringing sults against
its taxpayers, It would have opernted upon the State only through the
offfcers who by law wcore requived to represent it dn Uringing swch suits,
vz, the present defendants, ite altorncy-general, and the Common-
wealth's attorncys for the sevéral ecunties. For g breach of sueh an
injunction, these ofiivers would he amenable to the court ns precesdin
in eontempt of its sathority, and would be liable to punishment thereo
by attachment and Imprisonment, The nature of the case, as sup-
[mscd. Is identical with that of the case as actually presented in the
ill, with the single exceptlon that the State Is not named as a de-
fendant. Mow else can the State be forbidden by judicial process teo
Lring actions in its name, ecxcept by constraining the econduct of its
officers, its attorneys, and {its ogents? And if all such officcrs, at-
tornoys, and agents dare persanally subjected 1o the process of the court,
g0 a8 lo forbid their acting in its behalf, how can it be sgid that 1he
State itaelf 4a not subjected to the jurisdiction of the court as an actual
and real defendant? ™

Further: * The very object and purpose of the eleventh amendment
were (o prevent the Indignity of subxjm:llug n State to the coercive
process of jndicial tribunals at the instance of private parties. It
was thought fo Le neither becoming nor convenlent that the several
Htates of the Union, Invested with that large residunm of sovercignty
which bhad not been delegated to the United States, should be sum-
moned as defendants to answer the complaints of private persons,
whether cltizens of other States or aliens, or that the course of their pub-
e polley and the admiplstration of thelr pullle afalra should be suliject
to and controlled by the members of judicial tribunals without their
congent amnd In favor of Individual Interests. To secure the manifest
purposes of the constitutional exemption gunaranteed by the eleventh
amendment requires that {t shoold be Interpreted not lterally and
too narrowly, but falrly, and with such breadth and largeness as
effectually to accomplish the substance of {ts purpese. In this =pirit
it must lield to cover not only sults brought agninst a State by
name, but these also against its officers, agents, and vopresentatives
where the Btate, though not named as such, i8 nevertheless the only
real ;mrm against which alone in fact the relief is asked, and u]uru'ust
which the fudgment or decree cffecticcly operafes. DBut thls Is not
intended in any way to impinge upon the principle which justifies
snits agnlost individunl defendants, who, under color of the authority
of unconstitutional legislation by the State, nre gullty of persanal
trespasses and crongs, nor to forbld sults against offeers In their
officlal capacity elther to arrest or direct their ofelal actlon by Injune-
tion or mandamus, where soch snlts are authorlzed by law, and the
act to be dono or omitted 44 purely ministerial, In the performance or
omission of which the plaintiff has a legal interest.'”

It is sald that the Ayera ense is not applicable here, because the
orders made by the IFFederal eircuit court had for their object to com-
pel Virginia to perform its contract with bondholders, which is not
this case. RBut that difference between the Ayers case and this case
ean not affect tho principle Inovolyed. The procecdiog ntzn!nsl the
attorney-general of Virginia had for its object to compel, by Indiree-
tion, the performance of the contract which that Commonwenlth
wag alleged to have made with bondholders—such performanee, on
the part of the Btate, to be offected by means of orders in a Fedopal
circult court directly controlling the oficial action of that ofecor,
The proceeding in the I’erkins-Shepard suit against the attorney-
general of Minnesotn had for its objeet, by means of orders In n Fed-
ernl cireult court, directed to that oflicer, to control the action of that
Ntafe in reference to the enforcement of cortain statutes by jodicial
proceedings commenced In Ita own courts.  The relief sought in cach
case was to control the State by controlling the conduct of its luwo

ecr, againgt its tweill. T ean not concelve how the procceding agalinst
the attorney-gencral of Virginia could be deemod a suit agninst that
Hinte, and yet the procecding against the attorney-genernl of Min-
nesota is not to be deemed a gult against Minnesota, when the objeet
and effect of the lattor |f:ror:echm: was, beyond all question, to shut
that State entirely out of Its own courts, and prevent It through its
law officer from invoking their jurisdiction in a specinl matter of pub-
Iie concern, Involving official duty, about which the Stnte desired 4o
know the views of its own judiciary. In my opinion the decislor
the Ayers case determines this case for the petitloner,

More directly In point, Perhnp!‘_ for the petitioner, Young, iz the
cage of Pitts v. MeGhee (172 1. 8, 510, 528, 620, 630). That smit
wng brought by the receivers of n rallroad company ngainst the gove
ernor and attorney-gencral of Alabama, Its object was to preveng
the enforeement of the provisions of an Alabama statute prescribing
the maximom rvates of toll to be charged on o certain bridge ncross
the Tennessee River. The statute impoged a penalty for each thne
that the owners, lessces, or operators of the bridge demanded or
recelved any higher rate of toll than was presceibed by it. The fellef
asked was an injunction prohiliting the governor and attorney-gon-
oral of the State and all other perzons from Instliutiog any procésd-
Ing agalnst the complainants, or elther of them, to enforce the sintute.
An injonnectivn, as prayed for, was granted.  In the progress of the
cause the solleitor of Lhe district In which the case was pending was
made a defendant and the injonction wns coxtended to him, iy
amended pleadings it was made to appear that the tal[lmﬂ.u keepers
at the public crossing of the bridge were Indicted for colleeting 1olls
in violation of the statute. In the progress of the enuse the plaintif's
dismissed the case as (o the State, and the couse was discontinued as
to the governor. But the camo was heard upon the moilon to dismlss
the LI upen the ground that the suit was one agalnst the Btate In
violntion of the Constitution of the United States,

Alter stating the!farmcl les gettled In the Ayers ense and In other
casps this court said: “ 1f these prineiples be applied in the present
case there 18 no Eﬁm"[’; from the eonclusion that, aithoogh the State
of Alabama was dismissed as a party defendant, this sull ageinst its
officers is really one against the Slate. A# a Stale can act only by ity
afficars, an order resiraining those officers from taking anp stepe, by
menna of judicial proccedings, In execution of the statote of Fobmgary
0, 1805, 48 one which ventruins the State itsclf, and the sult (8 conze-
guently as wmuch agninst the Blate as if the SBlafe were named o3 a
party defendant on” the rocord.  1f the Individual defendants only held
possession or were abont fo take possession of, or to commit any tres-
pass upon, any property belonging to or under the contrel of the plain-
tifs, in violation of the Iatfer's constitutional rights, they could not
resigt the Judiclal determination, In a sult agalnst them, of the question
of the right to such possession by s]mFI; assorting that they Id ar
were entitled to hold the property In thelr eapacity ns ofllcers of the
State, In the case supposed, they would be compelled to make geod
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the State's clalm to the property, and could not shield themselves
against suit because of thelr official character. (Tindal v. Wesley, 167
1. 8., 204, 222.) No such case is before us.” Again, in the same case:
“ 1t is to be observed that neither the attorney-general of Alabama nor
the solicltor of the eleventh judicial cirenit of the State appear to
have heen charged by law with any special duty in connection with the
act of February 9, 1805. In suppert of the contention that the present
suit is not one against the State, reference was made by counsgl to
geveral cases, amonz which were Poindexter v. Greenhow (114 U. B,
270), Allen r. Baltimore and Ohio Railroad (114 U. 8, 211), I'ennoyer
v. McConnaughy (140 U. 8., 1), In re Tyler (149 U. 8., 164),-Reagan v.
Farmers' Loan and Trust Company (154 1. 8., 362, 388), Scott v.
Donald (165 U. 8., 58), and Smyth ». Ames (169 U. 8., 466). Upon
examination 1t will be found that the defendants in each of those cases
were officerg of the State, especlally charged with the execution of a
State enactment alleged to be unconstitutional, but under the authority
of which, it was averred, they were commlmnf or were about to com-
mit some spceific twerong or trespass to the injury of the plaintiff’s
rights. There is a wide difference between a suit against individuals,
holding official positions under a State, to prevent them, under the
sanction of an unconstitutional statute, from committing by some
positive act a wrong or trt--x‘pass, and a suit against officers of a State
merely to test the constitutionality of a State statute, in the enforce-
ment of iwhich those nﬂ'k-('rn will act only by formal judicial proceed-
ings in the courts of the State. In the present case, as we have said,
nelther of the State officers named held any speclal relation to the
particular statute alleged to be unconstitutional. They were not ex-
pressly directed to see its cnforcement. If, because they were law
officers of the State, a case could be made for the purpose of testing
the constltutionality of the statute, by an injunction suit brought
against them, then the constitutionality of every act passed by the legis-
lature could be tested by a suit against the governor and attorney-
neral, based upon the theory that the former as the executive of the
gt;ate was, in a general sense, charged with the execution of all its
laws, and the latter, as attorney-general, might represent the State in
litigation involving the enforcement of its statutes. That would be a
very convenient way for obtaining s speedy judicial determination of
questions of constitutional law which may be raised by individuals,
but it is a mode which can not be applied to the States of the Union
consistently with the fundamental principle that they can not, without
their assent, be brought into any court at the suit of Edmte persons.
If their officers commit acts of-trespass or wrong to the eitizen, they
may be Individually proceeded against for such trespasses or Wrong.
Under the view we take of the question, the citizen is not without
effective remedy when proeceeded against under a legislative enact-
ment vold for repugnancy to the supreme law of the land; for, what-
ever the form of proceeding against him, he can make his defense
upon the ground that the statute is unconstitutional and void. And
that questfon can be u]tlmatelr brought to this court for final determi-
nation.” I am unable to distinguish that case, in prineiple, from the
one now before us. The Fitts case is not overruled, bhut is, I fear,
frittered away or Put out of sight by unwarranted distinctions.

Two cases in this court are much relied on to suy[uurt the proposition
that the Perkins-Shepard suit in the circuit court is not a suit against
the State, I refer to Reagan v. Farmers’ Loan and Trust Compan
(154 U. 8., 362) and Smyth v. Ames (169 T. 8, 486, 472). But eac
of those cases differs in material respects from the one instituted by
Perkins and Shepard in the court below. In the Reagan case it ap-
pears that the verir act, under which the rallroad commission pro-
ceeded, authorized the railroad company, or any interested party, if
dissatisfied with the action of the commission in establishing rates, to
bring suit against that commission in any court, in a named county,
with right to appeal to a higher court. This ecourt when combating
the suggestion that only the State court had jurisdiction to proceed
against the commission, and give relief in respect of the rates it es-
tablished, said: * It may be laid down as a general proposition that,
whenever a citlzen of a State can go into the courts of a State to de-
fend his property against the illegal acts of its officers, a citizen of
another State may invoke the jurisdiction of the Federal courts to
maintaln a like defense. A State can not tle up a citizen of another
State, having property rights within its territory invaded by unauthor-
fzed acts of its own officers, to suits for redress in its own courts.
Given a case where a suit can be maintained in the courts of the
State to protect property rights, a citizen of another State may invoke
the jurisdiction of the Federal courts. * * * It comes, therefore,
within the very terms of the act. It can not be doubted that a State,
like any other government, can waive exemption from suit.” The dec-
laration of the court in the Reagan case, that that suit was not, within
the true meaning of the eleventh amendment, to be regarded as a suit
against the State, must therefore be taken in connection with the dee-
laration in the same case that the State having consented that the
commission might be sued in one of its own courts, in respect of the
rates established by the statute, must be taken to have waived its
immunity from suit in the circuit court of the United States sitting in
Texas. In Smyth v. Ames, above cited, which was a suit in a circuit
court of the United States, involving the constitutional validity of cer-
tain rates established for railroads in Nebraska, it urpeared that the
statute expressly anthorized any railroad company claiming that the
rates were unreasonable to bring an action against the State before
the Bupreme Court in the name of the rallroad company or companies
bringivg the same. Thus the State of Nebraska waived its immunity
from suit, and having authorized a sult ufainst itself in one of its
courts, in respect of the rates there in duestion, it could not, according
to the decision In the Reagan case, deny Its liability to like suit in a
court of the United States. It Is true that this court, in its oplnion
in Bmyth v. Ames, did not lay any special stress on the fact that
Nebraska, by the statute, agreed that it might be sued, but it took
especial care in its extended statement of the case to bring out that
fact. Its silence on that point Is not extraordinary, in view of the
fact, @8 appears from the opinion of this court, that the question
whether that suit was to be deemed one against the Btate was not dis-
cussed at the bar by the Nebraska State board. We there quoted from
the Reagan case these words: * Whenever & citizen of a State can go
into the courts of a State to defend his property against the illegal acts
of its officers, a citizen of another State may invoke the jurisdiction of
the Federal courts to maintain a like defensge. A State ¢an not tie up
a citizen of another State., having property rights within its territory
invaded by unauthorized acts of its own oflicers, to suits for redress in
its own courts.” That the Ileagan and Bmyth cases did not go as far
a8 13 now ciaimed for them is made clear by the later case of Fitts v.
McGhee, glready referred to, in which the doctrines of In re Ayers were
reaflirmed and {i[)l’llk! -

We may refer in this connection to Gunter v. Atlantle Coast Line
. 278, 201), in which case one of the points made was that

the circuit court of the United States had no power to resirain the
attorney-general of South Carolina and the counsel associated with
him from prosecuting in the State courts actions authorized by the
laws of the State, and hence that the court erred in awarding an in-
junction against sald officers. This court said: * SBupport for the
proposition is rested upon the terms of the eleventh amendment and
the provisions of section 720 of the Revised Statutes, forbidding the
framing of a writ by any court of the United States to stai' roc
ngs in any court of a BState, axce?t in cases where such n&:cﬂon
may be authorized by any law relating to proceedings in ban ptey.
The soundness of the doctrine relied upon is undoubted. (In re Aye
123 U. 8., 443 ; Fitts v. McGhee, 172 T, 8,, 516.) The difficulty is tha
the doctrine is inapplicable to this case. Bection 720 of the Revised
Statutes was originally adopted in 1793, whilst the eleventh amend-
ment was In process of formation in Congress for submission to the
States, and long, therefore, before the ratification of that amendment.
The restrictions embodied in the section were, therefore, but a gartial
ucmm?nshment of the more comprehensive result effectuated by the
prohibitions of the eleventh amendment. Both the statute and the
amendment relate to the power of courts of the United States to deal,
against the will and consent of a Btate, with controversles between It
and individuals. None of the prohibitions, therefore, of the amend-
ment or of the statute relate to the power of a FFederal court to admin-
Ister relief in canses where jurisdiction as to a State and its officers has
been acquired as a result of the voluntary action of the State in sub-
mitting its rights to judicial determination. To confound the two
classes of cases is but to overlook the distinetion which exists between
the power of a court to deal with a subject over which it has jurisdie-
tion and its want of authority to entertain a controversy as to which
jurisdiction is not possessed.”
Counsel for the railway company

5 laced some reliance on Pennoyer t.
!\Ic(!onnnu;l,;hy (140 T. 8., 1, 18), in which the previous cases on the
general subject of suits against the States were classified. That case
was a suit in equity against certain parties * who, under the constitu-
tion of Oregon, us governor, secretary of state, and treasurer cf that
State, comprised the board of land commissioners of that State, to
restrain and enjoin them from selling and conveying a large amount
of land in that State, to which the plaintiff asserted title” That suit,
in view of the nature of the relief asked, and of the relatlons of the
defendants to the matters Involved, was held not to be one against the
State within the meaning of the eleventh amendment. But after a
review of the facts the court, as erplanatory of the conclusion reached
by it, took especial care to observe: “In this connection it must be
borne in mind that this sult is not nominally against the governor,
secretary of state, and treasurer, as such officers, but against them
collectively, a8 the board of land commissioners.,” The present sult
is, in terms, against Young * as attorney-general of Minnesota,” and
the decree was sought against him, as such officer, not against him
hndividunlly. or as a mere administrative officer charged with certain
uties,

One of the cases cited in suprort of the declslon now rendered is
Missouri, Kansas and Texas Railway Company wv. Missouri Railroad
and Warehouse Commissioners (183 U. 8., 53, 58, 59). But although
that particular suit was held not to be one against the State, the case,
in respect of the principles announced by the court, is in hartmony with
the views I have expressed. For the court there says: * Was the State
the real party plainti®? It was an early day held by this court, con-
struing the eleventh amendment, that in all eases where jurisdiction
depends on the party, it is the party named in the record. (Osborne v.
United States Bank, ® Wheat.,, 738.) Dut that technical construction
has yielded to one more in consonance with the spirit of the amend-
ment, and in In re Ayres (123 U. 8., 443) it was ruled upon full con-
sideration that the amendment covers not only suits against a State
by name but those also against itz officers, agents, and representatives
where the State, though not named as such, 48 nevertheless the onl
real party against whick in fact the relicf is asked, and against whic
the judgment or decree effectively operates, And that construction of
the amendment has since been followed.” 1In the present case the
State, although not named on the record as a party, is the real! party
whose action it is sought to control.

There are other cases in this court in which the scope and meanin
of the eleventh amendment were under consideration, but they n
not be cited, for they are well known. They are all cited in In re
Ayers (123 U. 8., 443, 500). *“The vital principle in all such cases,"
this court sald in the Ayers case, “is that the defendants, though
professing to act as officers of the State, are threatening a violation
of the personal or property rights of the complainant, for which they
are personally and individually llable,” or cases in which the officer
sued refused to perform s purely ministerial dut{. about which he
had no discretion and in the performance of which the plaintiff had
a direct Interest. The case fore us is altogether different. The
statutes in question did not Impose upon the attorney-gensral of
Minnesota any special duty to see to their enforcement. In bringing
the mandamus suit he acted under the general authority inhering in
him as the chief law officer of his State. He could not become per-
sonally liable to the railway company simply because of his bringing
the mandamus suif. The attorney-general stated that all he did, or
contemplated doing, was to bring the mandamus suit. The mere
bringing of such a suit counld not alleged against him as an indi-
vidual In violation of any legal right of the rallway company or its
shareholders. (In re Ayers, 123 U, 8., 443, 496.) The plaintiffs
recognized this fact and hence did not proceed in their suit upon the
ground that the defendant was individually liable. They sued him
only as attorney-general and sought a decree against him in his official
capacity, not otherwise. -

Some reference has been made to Ex {mrte Royall (117 U. 8., 241)
and other cases that affirm the authority of a Federal court, under
existing statutes, to discharge upon habeas corpus from the custody of
1 State oflicer one who is held in violation of the Federal Constitution
for an alleged crime against a State. Those cases are not at all in
point in the present discussion. Such a habeas corpus proceeding is
ex parte, having for its object only to inquire whether the applicant
for the writ is illegally restrained of his liberty. If he is, then the
State officer holding him in custody is a trespasser, and can not defend
the wrong or tort committed by him by pleading his official character.
The power in a Federal court to discharge a person from the custody
of a trespasser may well exist, and yet the court have no power in a
suit before it, by an order directed against the attorney-general of a
State, as such, to prevent the SBtate from being represented by that
officer as a litigant in one of fts own courts. The former cases, it
may be argued, come within the decisions which hold that a suit which
only seeks to prevent or rvestrain a trespass upon property or person
by one who happens to be a State officer, but is proceeding in vidla-
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tion of the Constitution of the United States, is not a suit against a
State within the meaning of the eleventh amendment, but a suit
against the trespasser or wrongdoer. But the authority of the Federal
court to protect one against a trespass committed or about to be com-
mitted by a State officer in violation of the Constitution of the United
States is very different from the power now asserted, and recognized
by this, court as existing, to shut out a soverelgn State from its own
courts by the deviee of forbldding its attorney-general, under the pen-
alty of fine and imprisonment, from np]gemdng in such courts in its
behalf. The mere bringing of « suit on behalf of a State by its attor-
ney-general can not, is court has decided In the Ayers case, malse
that officer a trespasser and individuoally liable to the party sued. To
enjoin him from representing the Btate In suech snit is therefore, for
every practical or legal ?urpusn. to enjoin the Btate itself. This court
in tﬁe Debs case (158 U. 8., 504, 584) sald: * Every government, en-
trusted by the very terms of its belng with powers and duties to be
exercised ‘and discharged for the general welfare, has a right te apply
to its own courts for any proper assistance in the exercise of the one
and the discharge of the other, and it is no suflicient answer to its
appeal to one of those courts that it has no pecuniary interest in the
matter, 'The obligation which it is under to promote the 1nteres§ of
all and to prevent the wrongdoing of one resulting in injury to ‘the
general welfare is often of itself sufficient to give it a standing in
court. This proposition in some of its relations has heretofere re-
celved the sanction of this court.” If there be one power that a State
possesses which ought to be deemed beyond the control, in any mode,
of the National Government or of any of its courts, it is the power by
judicial proceedings to appear in its own courts, by its law officer
or by attorneys, and seek the guidance of those courts in respect of
matters of a justiciable nature. If the State court, b z its judgment
in such a suit, should disregard the injunctions of the'Federal Consti-
tuticn that judgment would be subject to review by this court upon
writ of error or appeal.

Ittwili be well now to look at the course of decisions in other Federal
courts.

Attention is first directed to Arbuckle ». Blackburn (113 Fed. Rep.,
616, 622), which was a suit in equity, one of the princi objects of
which was to restrain the enforcement of an act of the Ohio legislature
relating to food products, particularly of a named coffee in which the

laintiffs were interested. The circuit court of %gggﬂls held that the
Ei:l was properly dismissed, saying, among other + * What, then,
is the object og the injunction sought in this case? It ls nmo more
or less than to restrain the officer of the State from bringing presecu-
tions for violations of an act which said officer is expressly r.hu.rged
to enforce In the only way he is authorized to proceed—by bringing
criminal prosecutions in the name of the State. This Is virtually to
enjoin the State from proceeding through its duly qualified and acting
ecers. If the food commissioner may be enjoined from instituting
sguch prosecutions, why may not the pmsecnﬁni attorney, or any officer
of the State charged with the execution of the criminal laws of the
State? While the State may not be sued, if the bill ean be sustained
against its officers, It is as effectually prevented from proceeding to
enforce its laws as it would be by an action directly against the State.
This view of the case, In our judgment, 18 amply sustained b{. the
cases above cited, and by the latter case of Fitis v. MeGhee (172 U. 8.,
516). In so far as this action seeks an Injunction against the respond-
ent from proceeding to enforee by prosecution the provisions of the
statutes of Ohlo above cited, the courts of the United Btates are de-
prived of jurisdiction by the eleventh amendment to the Constitution.™

In Union Trust Company v. Stearns (119 Fed. Rep.. 790, 791, 792,
T705) the circuit court of the United Btates for the district of Rhede
Island had occasion to consider the scope of the eleventh amendment,
The ease related to a statute regulating the hours of labor of certain
employees of street railways and imposfn.g a fine for a violation of its
provisions. The court upon an elaborate review of all the cases in this
court dismissed the action. The defendants Stearns and Greenoungh
were, res vely, the attorney-general and assistant attorney-general
of the State. They were not named in act nor charged with any
qr)ecial duty in connection therewith. The court said: * The purpose
of the present Dill, in substance and effect, iz to enjoin the State of
Rhode Island from the enforcement of a penal statute. Indictments
under the act are brought in the name and on bebalf of the State for
the Erotection of theu%tat.e. These defendants, the attorney-general
and his assistant, merely represent the State in such proceedings. They
are simply the officers agenis of the Btate. It is not as individuals,
but solely by virtue of their holding such offices, that they prefer and
prosecute indictments in the name of the Btate, A Btate can only act
or proceeded against through its officers. £ a decree could be
entered against the State of Rhode Island enjoining prosecutions under
this act, it could only operate against the State through enjoining these
defendants. An order restraining the attorney-general and his assistant
from the enforcement of this statuie is an order restraining the State
itself. The present sult, therefore, is as much agalnst the State of
Rhode Island as If the Btate itself were named a party defendant.”
After referring to In re Ayers and Fitts v, MeGhee, and upon a review
of the cases, the court Ymmded: “The defendants Stearns and Green-
ough hold no special relation to the act of June 1, 1902, They are not
apecja‘l'l{f charged with its executlon. They are not thereby eonstituted
a board or commission with administrative powers, nor are they as
individuals, and apart from the official authority under which they aet,

threaten: to seize the property of the complainant or to commit any
wrong or trespass against its personal or pm&‘ert{ réghta. They have
no other connection with this statute than the institutiom of Tormal

judicial proceedings for its enforcements in the courts of the State in the
name and behalf of the Btate. TUpon reason and authority the present
bill is a sult against the Btate of Rhode Island, within the mea
of the eleventh amendment to the Constitution of the United SBtates.”
In Morenci Co?iper Company v¢. Freer (127 Fed. Rep., 109, 203),
which was an action in equity fo restrain and inhibit the defendant,
in his official m?ncity as attorney-general of West Virginia, from
fhrmoedlnz to Institute an aetion in the State court for forfeiture of
e charter of the plainti® corporation for a failure to pay a license
tax im by a State statute, and which statute was alleged to be
in violation of the Federal Constitution, the ecircuit court reviewed
the decision of this court upon the guestion as to what and what were
not suits against the State. The circuit court held that it had no
urlsdiction of the cuse, saylng: * But it may be sald, if the court
olds that no remedy of thiz sort wil le in the circult court of the
United Biates 1o prevent this Lreach of a contract by the Btate of
West Virginia by means of the machinery of a law violative of the
Constitution of the United States, how are the rights of corporations
to be preserved? ‘The apnswer Is that such alleged uncenst?tutlounb
ltly is matter of defense to any sult brought for t‘?m forfeiture of com-
plaliant’s charter, and could be set np as nn answer and. defense to
any bill brought for that purpose, and, If the highest court of the

State ruled adversely to that contention, appeal would lle to the
SBupreme Court of the United Btates. Or the case can be removed
to the circuit court of the United States If it presents a case arising
under the Constitution or laws of the United States."

A well-considered case is that of Western Union Telegraph Company
v. Andrews (154 Fed. Rep., 95, 107). In that case the telegraph com-

ny sought by bill to enjoin the prosecuting attorneys of the various
udicial eircuits of Arkansas from Instituting any proceeding for pen-
altles for its failure or refusal to comply witﬁ the provisions of an act
of the laﬂslature of Arkansas relating to forelgn corporations doing
business that State and fixing fees, ete. The bill charged that the
various prosecuting attorneys would, unless restrained, institute nu-
merous actions for the recovery of the penalities prescribed by the act,
which was no less than $1,000 for each alleged violation. The defense
wis, among other things, that the action was one agalnst the State,
and therefore prohibited by the Constitution. After a careful review
of the adjndged cases In this court and In the subordinate Federal
courts the cirenit court held the action to be one against the State,
forbidden by the eleventh amendment, saying, among other things:
* The allegations in the bill show that this is an attempt to prevent
the State of Arkansas, through its officers, who by its laws are merely
its attorneys, to represent it In all legal actions in its favor or in
which It Is interested, from instituting and prosecuting suits for the
récovery of penalties incurred for alleged violation of its laws, actions
whnimbemﬁtamy be instituted in the name of the State and for its use
an nefit.”

Upon_ the fullest consideration and after a careful examination of
the authorities, my mind has been brought to the conclusion that no
case heretofore determined by this court rm}ulres us to hold that the
Federal eircuit eourt had authority to forbid the attorney-general of
Minnesota from representing the State in the mandamus suit in the
Htate court or to adjudge that he was in contempt and liable to be
fined and imprisoned slmply because of his having, as attorney-gen-
eral, brooght that suit for the State In one of its courts. On the con-
trary, my convicticn is very strong that, if regard be had to former
utierances of this court, the suit of Perkins and Bhepard in the
Federal court, in respect of the rellef sought therein agalnst Young,
in his official capacity as attorney-general of Minnesota, i8 to be
deemed—under the. Ayers and Fitts cases particularly—a sait against
the State of which the circuit court of the United States conld not
take cognizance without violating the eleventh amendment of the Con-
stitution. Even If it were held that suits to restrain the instituting
of actions directly to recover the pres penalties would not be
sults agalnst the State, it would not follow that we should go further
and hold that a proceeding under which the State was, in effect, denied
access, by its attorney-general, to its ocwn courts, would be consistent
with the eleventh amendment. A different view means, as 1 think,
that although the judicial power of the United States does not extend
to any suolt expressly brought against a Btate by a citizen of another
State without its consent or to any suit the legal effect of which is to
tie the hands of the State, although not formally named as a party,
yet a circult coort of the United States, In a suit brought against the
attorney-general of a State, may, by orders directed specifically against
that officer, control, entirely control, by Indirection, the action of the
State itself in judielal proceedings in its own courts Involving the
constitutional validity of its statutes. This court has heretofore held
that that could not be done and that such a result would, for most
gu.rposes, practically obliterate the eleventh amendment and place the

tates. In vital particulars, as absolutely under the control of the
subordinate ¥Federal courts as if they were capable of being directly
sued. I put the matter in this way, beeause to forbid the attorney-
general of a State (under the penalty of being punished as for con-
tempt) from representing his State In suits of a particular kind, in its
own courts, is to forbld the Btate itself from appearing and being heard
in such suits. Neither the words nor the poliey of the eleyenth amend-
ment will, under our former decisions, justify any order of a Federal
court the necessary effect of which will be to exclude a State from its
own courts, Such an order attended by such results can not, 1 submit,
be sustained consistently with the powers which the Btates, according
to the uniform declarations of this court, possess under the Constitu-
tion. 1 am justified, by what this court has heretofore declared, in
now saying that the men whe framed the Constitution and who caused
the adoptipn of the eleventh amendment would have been amazed by
the suggestion that a State of the Union ean be prevented by an order
of a subordinate Federal eourt from represented by its attorney-
general in a suit breught by it in one of its own courts; and that such
an order would be incomsistent with the dignity of the States as in-
volved in their constitutional immunity from the judicial process of
the Federal courts (except in the limited cases in which they may
copstitutionally be made parties in this court), and would be attended
by most pernicious results.

1 dissent from the opinion and judgment.

Mr. NELSON. I move to lay the amendment of the Senator
from Nebraska [Mr. Burgerr] on the table,

The VICE-PRESIDENT. The Senator from Minnesota moves
to lay the amendment offered by the Senator from Nebraska
[Mr. Burkerr] on the table.

The motion was agreed to.

The VICE-PRESIDENT, The guestion is on agreeing to the
amendment reported by the Committee on the Judiciary.

The amendment was agreed fo.

The bill was reported to the Senate as amended.

Mr. GORE. Mr. President, I desire to offer an amendment
to the pending bill. On page 2, line 18, after the word “ thereof,”
I move to strike out all the remainder of the bill.

The VICE-PRESIDENT. The amendment proposed by the
Senator from Oklahoma is not in order. The Benate, as in
Committee of the Whole, agreed to the amendment; but, with-
out objection, the Chair will regard the bill as being still in
Committee of the Whole and open to amendment, The amend-
ment will be read.

The SECERETAERY. On page 2, line 18, after the word “{here-
of,” strike out the remainder of the substitute bill, in the
following words:

[Tlpon the ground of nuoomtltuuonnll‘:g of the statute, unless the
applleation for the same ghall be presented to a cireuit judge and shall
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be heard and determined, upon issue made and proof taken by affidavit
or otherwise, by three judges, of whom two shall be eircuit judges, and
the third may be either a circuit or a distriet judge, and unless a
majority of sald three judges ghall concur in granting such applieation.
Whenever such application, as aforesaid, Is prezented to a circuit judge
he shall immediately call to his assistance, to hear and determine the
application, cne circuit judge and one distriet judge or another circuit
judge. BSaid application shall not be heard and determined until five
days' notice of the hearing has been given to the governor and attorney-
general of the State and such other persons as may be defendants in
the suit: Provided, That if a majority of sald judges are of the opinion,
at the tlme notice of sald hearing Is glyven as aforesald, that irveparable
loss and damage would result to the a}}pllcnnt unless a temporary re-
gtraining order, pending the period of the required notice, is granted, a
majority of sald judges may grant such order, but the same shall only
remain in force untll the hearing and determination of the application,
upon due notlee as aforesald, has taken place. That an appeal may be
taken directly to the Supreme Court of the United States from any
order or decree granting or denying, after notice and hearing, a tem-
porary or interlocutory Imjunction or restraining order in such case;
and the hearing of such sppeal shall take precedence over all other
cases except those of a similar character and criminal eases.

The VICE-PRESIDENT, The question is on agreeing to the
amendment proposed by the Senator from Oklahoma [Mr.
Gorg].

The amendment was rejected.

Mr, BURKETT., May I ask what was done with the amend-
ment that I offered?

The VICE-PRESIDENT. The amendment was laid upon the
table on the motion of the senior Senator from Minnesota [Mr.
NELsoN].

Mr, BURKETT. I understand that it is too late to ask for
a yea-and-nay vote on my amendment.

The VICE-PRESIDENT. It is too late.

The bill was reported to the Senate as amended, and the
amendment was concurred in.

The bill was ordered to be engrossed for a third reading, read

the third time, and passed.
EMPLOYMENT OF CHILD LABOR.

The VICE-PRESIDENT. The Calendar under Rule VIII is
in order. The first bill on the Calendar will be stated.

The SECRETARY. A Dbill (8. 4812) to regulate the employment
of child labor in the District of Columbia.

Mr. NELSON. The Senator from West Virginia [Mr. Scorr]
is interested in the bill, and in his absence I will ask to have it
passed over.

The VICE-PRESIDENT. The bill will be passed over with-
out prejudice at the request of the Senator from Minnesota.

NATIONAL FORESTS,

The bill (8. 4825) for acquiring national foresis in the
Southern Appalachian Mountains and White Mountains was
announced as the next in order.

Mr. BRANDEGEE. I desire to state that the senior Senator
from Colorado [Mr. TELLER] desires to speak upon the bill. Ie
informed me that he is indisposed, and he asked me to let the
bill go over to some other day.

The VICE-PRESIDENT. Without objection, the bill will be
passed over without prejudice at the request of the Senator from
Connecticut.

OMNIBUS CLATMS BILL.

Mr. McCREARY I desire to ask what was done with House
bill 15372, known as the “omnibus claims bill?" It was re-
ported more than a month ago, and it is a very important bill.
It contains many items that persons in various States are in-
terested in; a number of them are items my constituents are
interested in. I desire to know why it is that we propose to
pass over that bill.

The VICE-PRESIDENT. The bill will be announced by title.

The Secrerary. A bill (H. R. 15372) for the allowance of
certain claims reported by the Court of Claims under the pro-
vigions of the acts approved March 3, 1883, and Marech 3, 1887,
and commonly known as the Bowman and Tucker acts,

Mr. SMOOT, I will state to the Senator from Kentucky that
the reason why the bill has not been taken up for consideration
is that the chairman of the committee, the Senator from Oregon
[Mr. Furron] is absent from the city, and before leaving he
requested that the Dbill be not taken up for consideration until
his return., I understand that the chairman will be here about
the 21st or the 22d of this month.

1 wish also to say that I do not think it would hasten the
passage of the bill in any way by pressing it at this time. I
therefore ask that the bill may go over without prejudice.

Mr. McOREARY. I have no desire whatever to press the
consideration of the bill, but as it was reported by the Commit-
tee on Claims more than a month ago, I desired to know why
it was not acted upon when it was reached. The explanation
of the Senator from Utah that the chairman of the committee
[Mr. Fortox ] will be here in a few days is entirely satisfactory
to me.

The VICE-PRESIDENT. Without objection, the bill will go
over without prejudice at the request of the Senator from Utah.

SUSPENSION OF COMMODITY CLAUSE.

The joint resolution (8. R. 7T4) suspending the commodity
clause of the present interstate-commerce law was announced
as the next business in order on the Calendar,

Mr. NELSON. In the absence of the chairman of the Com-
mittee on Interstate Commerce [Mr, ELkiNg], who reported the
bill, I ask that it be passed over,

The VICE-PRESIDENT. It is so ordered.

RECLAMATION OF SWAMP AND OVERFLOWED LANDS,

The VICE-PRESIDENT. The hour of 2 o'clock having ar-
rived, the Chair lays before the Senate the unfinished business,
which is Senate bhill 4855.

The Senate, as in Committee of the Whole, resumed the con-
sideration of the bill (8. 4855) appropriating the receipts from
the sale and disposal of public lands in certain States to the
construction of works for the drainage or reclamation of swamp
and overflowed lands belonging to the United States, and for
other purposes.

Mr. BACON.
tions of the bill.

The VICE-PRESIDENT. The Senator from Georgia pro-
poses an amendment, which will be read by the Secretary.

The Secrerary. Strike out all of sections 5 and 6.

Mr. FLINT. I move to lay the amendment on the table,

Mr. BACON. 1 ask, before the motion is put, that the sec-
tions be read from the desk.

The VICE-PRESIDENT. The Secretary will read the sec-
tions proposed to be stricken out.

The Secretary read as follows:

8gc. 5. That where there are lands In any State not owned or held by
the United States which are swnm}: or overflowed lands, and it shall be
made to appear to the Secretary of the Interior that reclamation works
by drainage can be admntai;wusly constructed and maintained by local
aunthority under the laws of such State, and that the drainage of such
lands is feasgible and conducive to public health and the general welfare,
the Secretary of the Interior, in his diseretion, is hereby authorized,
under such rules and toﬁulatlcns as he may prescribe, to loan out of the
drainage fund to such State or to any municipality of such State, cor-
poration, or drainage district authorized by the laws thereof to con-
struct and maintaln such improvements the funds necessary to con-
struct the same, In order that such lands may be drained and reclaimed.
Such loan shall be upon the bonds of such State or a municipality, cor-
poration, or drainage district thereof issued under the laws of such
State, secured by a first and paramount lien upon the land benefited by
tize improvement, shall run not exceeding ten years, the same to be due
in installments to be determined by the Becretary of the Interior. Be-
fore granting such a loan the Seeretary of the Interior shall require
that the land proposed to be reclaimed shall be subdivided into lots of an
area satisfactory to the Becretary of the Interior not to exceed a quarter
section and held for sale for a prescribed period to actnal settlers, at a
price to be fixed by him and upon such terms and conditions as he may
prescribe, to the end that such reclaimed land may eventually be ocecu-
pied by actual settlers and home builders. When any loan under this
act is repaid the amount shall be put into the drainage fund and may
be again loaned the same as the original sum: Provided, That an
drainage project covered by said bonds shall be constructed, apemtedv,
and ram for under the same conditions and regulations, so far as ap-
plicable, as are reguired and Imposed uﬁgu dralnage project: con-
structed and operated by the Secretarf of t Interior under sectivns 2
3, and 4 hereof. Any private corporation seeking to obtain the benefits o
this section must first show to the satisfaction of the Secretary of the
Interlor that such corporation is empowered to act under this section.

Brc. 6. That the Becretary of the Interior is hereby authorized to
enter into such contracts as he may deem advisable with any persons or
private or public corporations or States for carrying into effect the pro-
visions of this aet or to assist or cooperate in the drainage of lands,
and may acquire hf gift or grant land or other property or rights or
securities, and shall be authorized to sell, lease, or dispose of lands ac-
guired or reserved under the provisions of this act or of any rights,
property, or securities so received.

Mr. HALE. Mr. President, let me ask the Senator in charge
of the bill, before he insists on his motion to table the amend-
ment of the Senator from Georgia, to reflect that there has been
no opportunity to debate these sections. They are very re-
markable sections. They propose to extend the power of the
Government into a domain which it has never yet invaded.
They excite not only attention, but epposition, and it has been
the practice, almost a rule, of the Senate that opportunity shall
be given for legitimate debate upon any subject-matter.

Mr. FLINT. Mr. President

The VICE-PRESIDENT. Does the Senator from Maine yield
to the Senator from California?

Mr. HALE. Certainly.

Mr. FLINT. I have no desire to stop debate upon the amend-
ment of the Senator from Georgia. No one here seemed to de-
sire to discuss the amendment. I asked the Senator from
Georgin this morning if he desired to further discuss the bill
and I understood him to say that he did not. I put it in the
form of a motion to lay the amendment on the table, so as to
dispose of the matter. If anyone desires to debate the bill,
either these sections or any other section, I do not care to shut
him off, and I will be very glad to withdraw the motion.

I move to strike out the fifth and sixth seec-
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Mr. HALE. That is entirely in conformity to what has been
the usage, and the good usage, of the Senate,

The VICE-PRESIDENT. The Senator from California with-
draws his motion to lay on tlie table the amendment of the Sen-
ator from Georgia.

Mr. HALE. The rule of the Senate and the practice of the
Senate require the disposition of a matter after it has been de-
bated, and that has been the defense of the Senate against the
attempt at different times to incorperate info our rules such
proceedings as characterize other bodies. The previous ques-
tion—what they call in England the cloture—we lhave always
resisted, npon the theory that afier due debate upon any ques-
tion if the Senate desires to pass any measure it always
passes it,

We had a marked instance last week on the employers' lia-
bility bill. Withont any previous question, without any rule
that prohibits debate after an entire day spent in its consid-
eration, with debate pro and con upon different amendments, it
became apparent that the Senate desired to pass the bill un-
amended, and at 6 o'clock all opposition closed—not in the
minds of members, for it was not a perfect bill. It was very
far from a perfeet bill, but it had become established in the
minds of the Senate by the debate which had taken place that
the Senate desired to pass the bill unamended, and it passed
without even a division or a vote by yeas and nays.

I felt myself at the time that that was a remarkable tribute
to the safety and the wisdom of our rules and our practice. It
showed that we do not need arbitrary methods for the purpose
of enforcing votes upon measures, but that the good sense of
the Senate will always prevail, That is why I appealed to the
‘Senator, who is always responsive to a reasonable appeal, that
upon this matter, where Senators are divided, until fair debate
is had upon the propositions involved in these two sections the
Senator should not seek to foreclose consideration by moving
to lay the asmendment upon the table, and the Senator very
readily acceded to that.

There are provisions in the bill that T look upon as being
great departures in legislation, to which I can not, for one,
agree; but if the Senate, after reasonable debate, wants the
bill passed, the Senator from California will get the bill passed.
There is a sense of fairness in the minds of Senators that will
prevail, as it always has prevailed. I am very glad that the
Senator has withdrawn for the present his motion to lay the
amendment on the table.

Mr. McCUMBER. The Senator from Georgia moved to
gtrike out the two sections., I can see some reason myself for
striking out section 6, but I should like to have the Senator
from Georgin explain his reasons for eliminating section 5.

Mr. BACON. Mr. President, before replying directly to the
inquiry of the Senator from North Dakota, I wish to say, in
response to the statement made by the Senator from California
that he had approached me to know whether I desired to dis-
cuss the bill, that that would rather imply that I stood as the
special opponent of the bill or that I was charged with the
special opposition to it. I am opposed to it, but I never heard
of the bill until it was read here the other day. So I am not
in a position of leading any organized, concerted opposition
to it in any way. I am speaking solely for myself, The fact
that I did not propose to speak on it did not indicate what
anyone else might wish to do.

Mr. FLINT. Mr. President

The VICE-PRESIDENT. Does the Senator from Georgin
yield to the Senator from California?

AMr. BACON. I do.

Mr. FLINT. I did not intend to convey the idea that I
thought the Senator from Georgla was making any special
point against the bill or leading any opposition. The motion
having been made by him to strike ount sectlons 5 and 6 and
having discussed the bill day before yesterday, I happened to
have some conversation with him, and I asked him if he de-
sired to debate the bill further. IIe told me that he did not,
and I simply made that statement to the Senate.

Mr. BACON. I wish simply to relieve myself from what
might have been concluded by others by the Senator making the
statement that I was specially charged, or that I was repre-
gsenting anybody else, in the matter of my opposition to this bill.

Mr. President, I think that the reasons for the opposition to
section 5, of wlhich the Senator from North Dakota makes in-
quiry, dre best explained by reading the section. It seems to me
the mere reading of it shows the objectionable features and
that those objectionable features would naturally suggest them-
gelves to anyone upon the reading. As I said a moment ago, I
knew there was some such bill pending, but I never saw it and
never heard its provisions until the bill was read here on
Wednesday.

Mr. FLINT. Mr. President——

The VICE-PRESIDENT. Does the Senator from Georgin
yield to the Senator from Californin?

Mr, BACON. T do, with pleasure,

Mr. FLINT. I am somewhat surprised to hear the statement
of the Senator from Georgia that he never heard of this biil
before.

Mr. BACON, T corrected that; I modified it.

Mr. FLINT. I mean until within a few days.

Mr. BACON. No; I moedified that. I said I knew there was
some such bill, but that I bad never heard its specific provisions
and never had seen the bill until Wednesday. I did know that
the lute Senator from South Carolina, Mr. Latimer, was advo-
cating a bill of this kind and that there was a bill upon the
general subject of the reclamation of overflowed land, but what
its provisions were I did not know; I had never sought to be
informed.

Mr. FLINT. What I referred to was a letter from the Sen-
ator to the governor of Georgia in receiving a report from the
representative of the State of Georgia appointed by the governor
of that State to the drainage congress in Baltimore, in which I
understood the Senator from Georgin had said he had read that
report and it was a matter which had his careful consideration.

Mr. BACON. A letter from me?

Mr. FLINT. This very bill or a like bill was one of the things
discussed in that report.

Mr. BACON. A letter from me?

Mr. FLINT. It was so reported in a Georgia paper that was
sent to me some months ago.

Mr. BACON. Mr. President, that may be so. If it is so, I
can only account for it in this way, that I, as all other Sena-
tors, frequently have inquiries about pending legislation; and
I simply write back, stating that I will give it proper considera-
tion when it comes up. It may be that there was a letter pre-
pared which I signed which committed me to the fact of knowl-
edge of the bill, which is not the fact. We all know how letters
are prepared by our clerical force on routine matters, and how-
ever inadvertently I may have signed such a letter—I do not
dispute that—I have no recollection of it whatever. But if I
did'sign it, it was just in some such way as I have indieated. I
certainly have had no familiarity with the measures which were
proposed to be incorporated in the bill. I did know the fact in
a general way that there was a proposition for some legisla-
tion looking to the reclamation of overflowed lands.

Mr. FLINT. Mr. President

The VICE-PRESIDENT. Does the Senator from Georgia
yvield to the Senator from California?

Mr. BACON. With pleasure.

Mr. FLINT. The reason I mentioned that fact was that
when this bill was prepared and drafted, it was after a con-
sultation, as I understand, with Members from all the States in
which there were swamp and overfiowed lands, after there had
been two congresses held. known as “drainage congresses,”
where this subject was under discussion. The bill that was
drafted and introduced by me, and other bills which were intro-
dueced by other Senators last session, were there given con-
sideration. I reached the conclusion that there was some doubt
as to the constitutionality of the bill. We then had a confer-
ence in the office of the. Secretary of the Interior. It is my
understanding that all the Southern States which had swamp
and overflowed lands were represented at that conference, and
that invitations had been sent to the Senators and Members of
the House from those States, and that this bill was the result
of that conference. As I understood from the communieations
I had received, this bill met with the approval of practically all
the Senators on that side of the Chamber; and I am someswhat
surprised now to find a strong opposition to sections 5 and 6
in this bill, which were inserted after the conference to which
I have referred and at the request of representatives from that
side of the Chamber.

Mr. BACON. Mr. President, I have no doubt all that the
Senator from California [Mr. Frixt] says is true. I simply
qualify it to the extent that I myself never participated
in such a conference, and I myself have never given, knowingly
at least, my consent to the provisions of this bill. I repeat that,
s0 far as the detailed provisions of it are concerned, I never
heard of them and never knew of them until the bill was read
here two days ago.

Now, Mr. President, replying to the question of the Senatfor
from North Dakota [Mr. McCumeer], I will read section 5, and
I trust Senators will listen to it in order that they may appre-
cinte the magnitude of the proposition and may also appreciate
the reasons why some of us are not prepared to put the burden
upon the Government to undertake the risk which this section
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necessarily will put upon and entail upon the Government if the
bill becomes a law. Section 5 is in these words:

8gc. 5. That where there are lands in any State not owned or held
by the United States which are swamp or overflowed lands, and it shall
be made to appear to the Secretary of the Interlor that reclamation
works by drainage ean be advantageously constructed and maintained
by local authority under the laws of such State, and that the drainage
of such lands is feasible and conducive to public health and the gen-
eral welfare, the Secretary of the Interlor, 1131 his diseretion, is hereby
authorized, under such rules and regulations as he may preseribe, to
loan out of the drainage fund to such State or to any municipality of
such State, corporation, or drainage district—

“ Corporation "—private corporation. Those are the words.

Mr. FLINT. Mr. President

The VICE-PRESIDENT. Does the Senator from Georgia
yield to the Senator from California?

Mr. BACON. I do.

Mr. FLINT. The Senator from Georgia dwells on and reads
with emphasis the word “ corporation.” I want to state to him
that the word * corporation’ was added to the bill. I myself
thought it was questionable whether the word * corporation”™
should be used or permitted. The Senator from Alabama [Mr.
JounstoN], who was present at that conference, requested that
that word should be put into the bill for the reason that, under
the constitution of his State, they ecan not form drainage dis-
tricts, and they wounld have to have in the bill the word “ cor-
poration ” or amend the State constitution, which they did not
want to do.

Mr. BACON. That may be a good reason for it, but while
that might be a good reason, it is the use of a word which would
not be limited in its practical operation to the particular condi-
tions in Alabama, but would include every corporation in the
United States which might have an interest in overflowed lands
anywhere in the United States—any corporation of any kind,
large or small. If that does not open the door wide enough to
haul all the money out of the Treasury in a six-horse wagon, I
do not know how you could find language that would be better
adapted to the purpose.

Mr. McCUMBER. 1 call the Senator’s attention——

The VICE-PRESIDENT. Does the Senator from Georgia
yield to the Senator from North Dakota? -

Mr. BACON. I do, with pleasure.

Mr. McCUMBER. If the Senator will read along further he
will see that the security——

Mr. BACON. Yes; I am coming to that.

Mr. McCUMBER. Which the Government has may be noth-
ing more than the bond of the corporation, whatever that
may be,

Mr. BACON. Yes.

Mr. McCUMBER. I can see the reason in section G, because
in that section you not only maké the contracts with private
corporations, but with individuals—with one or more persons.
I could see the objection, but my attention had not been called
specifically to the word *“ corporation ” in the previous section,

Mr. BACON. Yes. Well, Mr, President, it seems to me that
we do not even have to rest our objection on the simple matter
of the use of the word * corperation.” * Municipality” is a
pretty wide word, and means every sort of municipal corpora-
tion, of which there are a good many hundred thousand, I sup-
pose, in the United States,

Mr. McCUMBER. I should like to understand, if the Sen-
ator will yield to me !

The VICE-PRESIDENT. Does the Senator from Georgia
yield to the Senator from North Dakota?

Mr. BACON. 1 do, with pleasure.

Mr. McCUMBER. 1 should like to understand the reason
given by the Senator from California [Mr. Frint] for the use
of this word * corporation.” Do I understand that there is no
municipal corporation in the State of Alabama that could pro-
vide for this drainage—elither the State itself or some munici-
pal corporation under the State?

Mr. FLINT. The Senator from Alabama [Mr, JopxsToN] is
now in the Chamber and can answer that for himself.

Myr. McCUMBER. I can not imagine a condition in which
the State of Alabama itself could not enter into the arrange-
ment for a loan of funds the same as any other State.

Mr. JOHNSTON. Mr, President

The VICE-PRESIDENT. Does the Senator from Georgin
¥ield to the Senator from Alabama?

Mr. BACON. With pleasure,

Mr. JOHNSTON, My, President, I want to say that the con-
ditions in Alabama which required that provision are these:
In the lower part of the State is a large quantlty of swamp
and overflowed lands not owned by the State originally, but
ceded to the State by the Government. The purpose is to en-
able the owners of those lands to form a corporation and come
in under the provisions of this bill. I repeat, these are not

lands owned by the State or by any munieipality, but the pur-
pose is to enable their owners to organize a corporation and
bring them in and have this development made, subjecting them
to entry as are other lands.

Mr. BACON. Mr. President, I will continue to read, In re-
sponse to the guestion propounded to me by the Senator from
North Dakota [Mr. McCuMBER]—

Under such rules and regulations as he may prescribe—

That is, the Secretary of the Interior—
to loan out of the dralnage fund—

It is true it is limited to the money which comes in from the
proceeds of the sales of the public lands referred to—
to such State or to any municipality of such State, corporation, or
drainage district authorized by the laws thereof to construct and main-
tain such improvements the funds necessary to construct the same, in
order that such lands may be drained and reclaimed.

Mr. President, the provision is absolutely without limitation
as to what shall be the character of the work; what its cost
shall be, and as to who shall be the judge of it. It is true the
rules and regulations are to be prescribed by the Secretary of
the Interior, but I do not believe in giving to any man, whether
he be an official or a private citizen, these wide privileges which
relate to the expenditure of the public money.

Talk about extravagance! Mr. President, there is not any
possible specific appropriation which can be suggested, or which
has been suggested, which begins to reach out as this does in
its absolutely limitless proportions for the expenditure of publie
money,

Mr. CLAPP. Mr, President, will the Senator allow me to
interrupt him?

The VICE-PRESIDENT. Does the Senator from Georgia
yield to the Senator from Minnesota?

Mr. BACON. Yes.

Mr. CLAPP. I think the authority will necessarily be lim-
ited to the fund, which is limited to a certain amount——

Mr. BACON. The drainage fund?

Mr. CLAPP. To money derived from a certain source; so
that, while there is some latitude as to where the Secretary
of the Interior could put the money, there is a limit to the
amount which could be used under the provisions of the bill.

Mr, BACON. Mr. President, I regard the scheme as one wild
in the extreme—I think those words are not exiravagant—a
scheme wild in the extreme. I am simply stating this in answer
to the inquiry of the Senator from North Dakota, because I had
occupied so much of the time on Wednesday that I did not in-
tend to occupy any further time, but I am responding to the
Senator's inquiry.

Mr., HALE. Will the Senator allow me to interrupt him
long enough to follow out the suggestion of the Senator from
Minnesota [Mr. Crapr]? He is, as we know, a conservative
Senator, a lawyer, who believes in the line of division between
the States and the nation. I wish he would tell the Senate,
following out his suggestion—and it was a pertinent sugges-
tion—that, however bad the operation of this bill might be,
it would be limited by the extent of the fund which could-be
used in ways to which the Senator from Georgia and others of
us are opposed. But in the construction of this bill, in the
consnltation and consideration of the entire scope and effect
of the bill, ean the Senator from Minnesota tell us what it was
believed would be the extent of the fund which can be used
under the provisions of sections 5 and 67 I am asking the
question in good faith, because I do not know in the least how
much has been left by otherwise profound schemes and plans
that have been incorporated into law for the absorption of the
proceeds of the sale of public lands. How much do the friends
of this scheme believe will be the amount of the fund that
could be used in carrying out the provisions of this bill? What
wias the contemplation of the originators of the plan?

Mr. CLATP. Will the Senator from Georgia pardon me,
as the question of the Senator from Maine calls for a slightly
extended interruption?

Mr, BACON. I shall be more than happy if the Senator
will proceed. I am on the floor simply in response to the Sena-
tor from North Dakota.

Mr. HALE., I think we are all trying to get light on this
matter,

Mr. BACON. Yes; and I shall be delighted to have some
information along that line.

Mr. CLAPP. On the primary question of the Government tak-
ing hold as an instrumentality in the development of this coun-
iry, of course I would not at this time enter upon a discussion.
Some time ago, as Senators will all remember, a proportion of the
proceeds from the sale of the public lands was dedieated to the
reclamation of arid lands, briefly stated, constituting something
in the nature of a revolving fund. The bill provides that tha
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money received from the sale and disposal of the public lands
in the States that are mentioned in the first section since the
year 1901—the time at which we began to take the money for
the reclamation of arid lands—shall be set aside as a drain-
age fund. As near as we can ascertain, that sum amounts now
to about £5,000,000.

There were three conditions that were to be met. First,
where the Government had public land or where the Govern-
ment was acting as the trustee for ceded Indian reservations.
That far the question would be free from very much complica-
tion. Under the drainage law the area that ean be taken into a
drainage district is limited and easily defined, and provision can
be made for placing it subordinate to the action of the Federal
Government in the administration of the drainage scheme, It
would be somewhat difficult for the Federal Government to ap-
proach the drainage of lands not owned by the Government in
that way.

Many of the States already have laws whereby drainage dis-
tricts can be created under the State law, the right of eminent
domain being exercised, and, under the State law, bonds issued
and made a first lien upon all the land embraced in the drainage
distriet.

I may as well say right here that so far as I am personally
concerned, looking at this purely from a selfish standpoint, I
would have no objection whatever to letting sections 5 and 6 go
out of this bill.

Mr. CLAY.
President——

The PRESIDING OFFICER (Mr. DiniNeEAM in the chair).
Does the Senator from Minnesota yield to the Senator from
Georgia?

Mr. CLAPP. Yes.

Mr. CLAY. As I understand, there are two schemes in this
bill

Mr. CLAPP. Three.

Mr, CLAY. Yes, three. One is to take the proceeds of the
public lands that have been collected since 1901 and convert
those proceeds into a drainage fund amounting to $5,800,000.

Mr. CLAPP. Approximately.

Mr. CLAY. Yes; I have the figures; and for that fund to
be used in draining swamp lands owned by the Government of
the United States, and then to be loaned out to private indi-
viduals or corporations in States wishing to drain private lands,
not lands belonging to the State or to the Government. In other
words, as I understand, the provisions in sections 5 and 6
contemplate that if corporations or drainage companies own
swamp lands in the States and the Secretary of the Interior
thinks it proper to let those persons or corporations have public
funds for the purpose of draining their lands, then the Secretary
of the Interior can grant that privilege and take a lien upon the
land in the shape of the bonds of the private companies for the
purpose of securing the Government. Am I correct in that
statement?

Mr. CLAPP. I was trying to explain that.

Mr. CLAY. Just a word right there, with the Senator’s per-
mission. When we undertake by taxation to collect money
from the entire American people and loan it to private indi-
viduals to develop their private enterprises, is it not a very
dangerous step?

Is it not true, I will ask, with the Senator’s permission, that
if you let the drainage companies have public funds to develop
their private enterprises, men who may want to develop rail-
roads or factories or any other geat enterprises may say. “ Fol-
low the same line, collect money, and loan it to us to develop our
enterprises?” 1Is not it a very dangerous precedent when we
undertake to collect funds for any other purpose except to pay
the expenses of the Government?

Mr. CLAPP. Mr. President, I share with the Senator in
charge of this bill surprise at the attitude of some Senators in
regard to this particular section 5. We had a conference, at
which several Southern Senators and several Southern Repre-
sentatives in Congress were present, and we were advised by
them that in some of their States neither the State nor the
counties could issue bonds. I think the State of Arkansas was
mentioned as one of them, although we afterwards learned that
drainage districts in that State could issue bonds in order that
this money might be used. In those States where, under their
constitutions, neither the counties nor the State could issue
bonds which the Secretary of the Interior could purchase to
aid them by taking their bonds, at the suggestion of some of
these gentlemen from States thus situated with reference to
their constitutions, those who worked on this measure, after
two or three conferences, inserted the word * corporation.”
As I said before, so far as my State is concerned and so far as
I am personally concerned, I have no objections whatever to

Right there, with the Senator’s permission, Mr.

sections b and 6 going out of this bill. They were inserted in
order that this money might not be limited in its use to the
States in which the money was collected, but that those States
which had no publie lands, if they could not reach out either as
States or by the action of their counties and participate in the
benefits of this fund, could, under their statutes, authorize the
creation of drainage districts, which had to be called * cor-
g?ﬁations," and thus obtain their share of the benefits of this

Mr. FOSTER. Mr. President

The VICE-PRESIDENT. Does the Senator from Minnesota
¥ield to the Senator from Louisiana?

Mr, CLAPP, In just one moment. I should like to complete
this sentence. I can see no great difference in principle between
the United States Government depositing money in the banks or
using its money to carry on reclamation projects in the form of a
revolving fund and the use of this money for this particular
purpose. The principle is already established. Now I yield
to the Senator from Louisiana.

Mr. FOSTER. Just for information, Mr. President, I should
like to ask upon what basis this fund is to be distributed among
the different States?

Mr. CLAPP. Mr. President, there could be fixed no definite
basis. If there could have been, it would have been to the dis-
advantage of the States represented by some of the Senators
who seem to be in opposition to this bill. For one, representing
a State that has contributed a large amount to this Government
fund, I should be perfectly satisfied, looking at it purely from a
selfish standpoint, to limit this to the States in proportion as it
came from the States, but in a spirit of fairness and recogniz-
ing the condition——

Mr. CLAY. Mr. President, with the Senator's permission——

The VICE-PRESIDENT. Does the Senator from Minnesota
yield to the Senator from Georgin?

Mr. CLAPP. Yes.

Mr. CLAY. The Senator can not think that it would be just
and equitable to take the public lands belonging to the Govern-
ment of the United States located in certain States and sell
those lands, take the proceeds, and utilize them for the benefit
of the States in which the land is located? The public lands
of the United States belong to the American people.

Mr, CLAPP. I do not say that would be fair.

Mr. CLAY, Well, I understood the Senator to say that he
would be perfectly willing——

Mr. CLAPP. I said *looking at it from a purely selfish
standpoint.”
Mr. CLAY. I understand the Senator now. Certainly, that

would not be equitable.

Mr. CLAPP. But taking ‘a fair view and a broad view, this
fund would be distributed.

Mr. FOSTER. I should like to ask another question.

The VICE-PRESIDENT. Does the Senator from Minnesota
yield further to the Senator from Louisiana?

Mr. CLAPP. Certainly.

Mr. FOSTER. What limitation or resfriction is placed upon
the Secretary of the Interior in the matter of loans to private
corporations and individuals?

Mr. CLAPP. There is no limitation, except that the State
seeking the benefit of this bill must pass the necessary laws
authorizing action to be taken by the State itself if, under its
constitution, it can borrow the money, or by the counties, or,
if neither the counties nor the State, under the State cousti
tution, ean borrow it, then to authorize the creation of cor
porations for that purpose. If the Secretary of the Interim
is satisfied of the legality of those proceedings and the security
that is provided for the bond issue, he may use the money foi
that purpose.

Mr. HALE. Mr. President——

The VICE-PRESIDENT. Does the Senator 1’101:1 Massachu-
setts yield to the Senator from Maine?

Mr. CLAPP. Yes.

Mr. HALE. I am in search of information, and I have not
the familiarity with the operation of the land Ilaws, for in-
stance, that Western Senators have. I am going to make an
inquiry which may only demonstrate my lack of information
on this subject. The Senator refers to the use of this fund as
though it were a special and existing fund by itsclf, It is
made up of the proceeds from the sale of public lands that have
come into the Treasury since the year 1901. Am I correct in
that?

Mr. CLAPP, Yes, sir.

Mr. HALE., Now, as I have said, it may disclose my entire
lack of information, but what has become of the funds that
have been realized from the sale of public lands since 1901, un-
less they have gone into the Treasury? And if those funds
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have gone into the Treasury like any other funds received by
the Government, wherein does this bill differ from in tferms
appropriating o muoch money out of the Treasury in order to
create this reserve from which these appropriations and ex-
penditures shall be made?

As I say, I am not familiar enough to know. When the Gov-
ernment collects duties they go into the Treasury. The money
comes from a specific source. Dut it is a part of the revenue
and becomes a part of the Treasury fund. Is there any law
by which funds derivable by the Government from the sales of
publie lands differ from any other assets of the Treasury? And
if not, why refer to this as a special fund which has been re-
ceived by the Government since 1901% Why not make an out-
right appropriation? I wish the Senator would tell the Senate.
It may be that everybody else knows why this ig so. I do not.

Mr. CLAPP. I will say to the Senator from Maine——

Mr. FOSTER. If the Senator from Maine——

The VICE-PRESIDENT. Does the Senator from Minnesota
yield to the Senator from Louisiana?

Mr, CLAPP. With pleasure,

Mr. FOSTER. If the Senator from Maine will read the first
section of the bill, I think he will find that this is an apErupria-
tion equal to the amount of the money received from the sales
of public lands since 1901.

Mr. HALE. I had so supposed.

Mr. FOSTER. Yes.

Mr. HALE. Why not put it in terms as an appropriation?

Mr. CLAPP, I will explain why. Of course in effect it is an
appropriation of this money, and there ig no disguising of that
fact in the bill. But when we started the Reclamation Service
there was possibly some sort of sentiment that while this
money was in the Treasury of the United States, yet, having
come from some particular source, it was proper to use it for
the purpose of reclaiming the arid lands; and it was simply
to put it on all fours with that, to give it the same claim to the
consideration of the Senate, to place it upon a parallel with the
general scheme of the reclamation of arid lands, that it was
limited to a sum equal to the money received from the sale of
public lands in the States named.

Mr. HALE. Then the Senator recognizes the fact that it is
an appropriation from the Treasury, only limited in amount by
what the avails of this fund have been for the last seven years?

Mr. CLAPP, Certainly.

Mr. HALE, It is an outright appropriation from the Treas-

ury.

Mr. CLAPP. That is the reason why these States were re-
ferred to. We felt, as I have already said, that it would place
this plan on all fours with the plan te appropriate this sum in
that way. I think that is all I care to say, unless some other
Senator cares to ask questions.

Mr. McCUMBER. Mr. President, some years ago the Gov-
ernment entered upon this great step of making homes for the
American people. It started out with the arid lands of the
West. The same economic spirit which actuated the Senate in
voting for the reclamation of arid lands logically would lead
the Senate to vote for the reclamation of swamp lands. The
reasons are the same, and the conditions are practically the
same, So I find myself heartily in favor of the Government
assisting in that great project, which may be said to be too
great for the States te handle alone. It is proper to drain
these swamp lands where we can {do so.

But I can not eay that I am in exact harmony with the pro-
visions of this bill and the methods by which it seeks to ac-
complish that particular purpose. The publie lands in any
State are fo a certain extent assets of that State. They belong
to the State. They become part of the property of the State.
Asg the lands in one portion of a State, being very rich, might
be taxed in order to open up and develop other lands that
were less valuable, 20 it might be proper that the proceeds of
the sale of lands in some portions of the United States might
well be utilized im the development of other sections of the
country. So we have made no objection to that proposition.

We will suppose now that there are in Florida a few hundred
thonsand acres of swamp lands, or thiere may be a million
acres of swamp lands, that can properly be drained. The
State does not want to take hold of the proposition. The Gov-
ernment itself is able to take hold of it. But I can not imagine
why we can not reach this by a simple proposition and by a
contract with the State in every instance. There is not a
State in the Union which, by reason of its sovereignty, can not
make any provision it sees fit for the taxation of lands in
any district or in any portion of the State for the purpose of
its internal development; and if it ean make such a law affect-
ing the lands within the State, it can also pass a law which

would be in harmony with the spirit of this bill for the utliiza-
tion of a portion of the funds raised under it fo be used in the
State and to be secured in such way as the laws of the State
may designate.

So there =eems to me to be the first objection that can be
logically made against this bill. It seeks to deal with the
municipality. It seeks to deal separately with the county.
It seeks to deal with the draimage district, and finally it goes
further and deals with a corporation, and ends up by making
a special contract with any individual who wishes to have his
farm drained, and the nation itself is placed in a position where
it must enter into a contract with that individual if he has 1
or 10,000 acres to be drained.

I do not believe that the Government itself, if it is going to
enter on this project, should deal with anyone but the State,
and Congress should pass a law framed in such a way that the
State itself can take advantage of it and pass such laws as it
sees fit in order to secure the repayment of the fund that may
be provided for this purpose.

Mr. FLINT., Mr. President——

The VICE-PRESIDENT. Does the Senator from North Da-
kota yield to the Senator from California?

Mr. McCUMBER. Certainly.

Mr. FLINT. The purpose of this bill is just as outlined in
the statement of the Senator from North Dakota, and the
langnage which he refers to, “individuals or ecorporations,”
was inserted to cover a certain condition that exists in certain
States. In my opinion, theose two.words should be stricken
from the bill, and it should be left so that the transaction
would be entirely with the State or with a drainage district or
a municipality.

Mr. McCUMBER. I would go further than that and elimi-
nate the municipality and the drainage distriet, and let the
State provide by its own laws what portion of the State it
desires to have drained, and then make provision to act in
harmony with the General Government in seeking to reclaim
that partieular distriet.

But here is another objection that I have outside of that, and
that is to the use in one State of funds realized in another
State. I can see how it would operate, more particularly in my
own State, Out of the twenty-five or thirty million dollars that
has been raised for the reclamation fund my own State has eon-
tributed eight or ten million dollars. Of the eight or ten mil-
lion dollars already contributed there has been used within the
State only about a half a million dollars. Most of it has gone to
Colorado and Arizona, where it was thought they needed it in
those great projects. We are not seriously objecting to the
fact that they take the money received from the sales of land
in our State to develop these other States, but along the east-
ern line of that State and the western line of the State of Minne-
sota there is a vast tract of country—the valley of the Iled River
of the North, about 40 miles at the south end, gradually grow-
ing wider, until it is nearly 600 or 800 miles wide at the north
end of the valley., If is alluvial land. It is subject to overflow
during many years by the rise of the Red River, and much
damage has been done, On the west side to some extent, on the
eastern side to a great extent, they have suffered by reason of
the inability to drain the country.

A great system must be inavgurated, a system that will take
in a section of counfry as large as several of the Eastern States.
Now, that ean only be dealt with by the Government itself.
The State of Minnesota has appropriated millions of dollars for
drainage on the eastern side, and yet they have only begun
that great project. If we are to deal with the Government, we
prefer that the money realized in our State, or at least a goodly
portion of it, may be used for that purpose, and not go off
wholly to another State. I wish to make the provisions of this
bill so broad and so eertain that if the two great States of Min-
nesota and North Dakota desire to enter into a contract whereby
eight or ten million dollars from those States are to be nsed
for this purpose they shall have the power to do go, and they
shall have a preference right before the balance of the fund is
taken to develop some other sections of the couniry.

Under the present condition the money will all, perhaps, be
used in the development of the conntry in the southern section.
But we ean not have one law for one State and another law for
another, and so I think we should modify this bill so that the
contract shall be made at all times between the State and the
General Government, and the contraet shall be such as shall be
satisfactory to the Secretary of the Interior, and as will insure
the repayment of the sum loaned for that purpose.

Mr. TELLER. Mr. President:

The VICE-PRESIDENT. Does the Senator from North
Dakota yield to the Senator from Colorado?
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AMlr. McCUMBER. I yield.

Mr. TELLER. I wish to ask the Senator from North Dakota
whether the land to which he refers has passed into private
ownership or whether it belongs to the State under the act of
1850 granting to the States the swamp lands within their
boundaries?

Mr. McCUMBER. Nearly all of the public land in that
section of the country has been taken up. On the west side
through our State there is, perhaps, not an acre that is not
now in private ownership. But the Senator must remember
that in this reclamation project we must take in private with
public lands. The land for the most part has entered into
private ownership, and it makes no difference to the Govern-
ment whether the land is to-day in public ownership and to-
morrow will go into private ownership or whether it is in
private ownership to-day and will remain so to-morrow. The
object is to make a certain portion of the country productive,
so that it may support the vastly increasing population of the
United States,

Mr. TELLER. T think the Senator is somewhat mistaken.
I think the Reclamation Service deals only with public lands.
I know it is said that the Government has been going beyond
that, but I think the act itself did not contemplate anything
but the management of public lands.

Mr, McCUMBER, I think the Senator is mistaken, becauseI
think he will find provisions in the act as to land in private
ownership. We have a projeet to-day in our own State, al-
though it is only a small system of a few thousand acres, and
yvet, perhaps, three-fourths of that is in private ownership. So
whatever our system may be in the future, we shall have to
consider it as applying to private lands, and as it applies to
lands in private ownership we will have to deal with the State,
which has jurisdiction over the land, in order to get the proper
authority for condemnation proceedings and otherwise.

Mr. TELLER. I should like to ask the Senator from North
Dakota if he has given any attention to the decisions of the
Supreme Court in two or three cases, where they have declared
that the Reclamation Service could only be sustained on the
iheory that the Government was improving its own land? The
court was very emphatic in the case of Kansas v». Colorado,
which ean be found in 206 United States

Mr. CLAY. Page 80.

Mr. McCUMBER. I remember very well that case.

Mr. TELLER. The question came before the court

Mr. McCUMBER. I understand the theory of the court.

Mr. TELLER. The question came before the court whether
it could sustain the constitutionality of that aet, and it put it,
I understand, rather reluctantly and rather feebly, on the
ground that it was Government land and the Government was
improving its own land.

Mr. McCUMBER. I have no doubt whatever of the consti-
tutionality of a law which should declare that the proceeds of
the sales of publie lands in any given area may be used for the
development of certain séctions of the United States, with the
congent of the Siate in which the land is situated and upon a
law passed by that State.

This is all I desire to say in reference to the matter. It does
seem to me that we ought to modify the bill so as to get rid of
municipalities, private corporations, and individuals and deal
only with the great States.

Mr. CLARKE of Arkansas. Mr, President, the bill contains
a provision shich is so manifestly unjust that it devolves upon
those who have charge of the measure to explain, as I do not
think they can justify on any prineiple of justice familiar to
me. The fund is raised by the sale of land in thirteen enumer-
ated States, and under section 5 the money may be loaned out
to any drainage project in any of the forfy-six States of
the Union.
all of the public lands within their borders donated to them
for the purpose of reclaiming lands of that character by irri-
gation., Quite a considerable fund has been created from sales
of these lands. The State of Texas reserved all of the publie
lands in that republic at the time it was made a part of the
Tnjon. Yet all these States have a right to participate in
the distribution under this bill, notwithstanding the fact they
have contributed nothing to the fund. The thirteen States,
the gale of whoese land has produced the fund, have absolutely
no preference,

It is perfectly obvious that it is left enHrely to the diseretion
of the Secretary of the Interior to select the partieular drainnge
scheme to which he will devote the fund. It rests in lils dis-
cretion absolutely, without control or supervision. It is a
power solely vested in him. He may conclude that some New
England enterprise first requires to be developed, rather than
gome one located in some one of the thirteen States, the pro-

The so-called “ arid and semiarid States™ have had |

ceeds of the sale of the land within whose borders constitute
the fund. It widens that bureaucratic idea of discretion which
ought not to be further enlarged. The determination of a mat-
ter of this magnitude should not, in justice to all sections and
interests concerned, be submitted to the uncontrolled dis-
cretion of any one man, no matter how eminent he may be.
So far as I am concerned, T am not willing to so submit it on
behalf of the State of Arkansas.

The Senator from North Dakota [Mr, McCumper] has just
said, with much force, that there is a certain relation between
the public land in a Stafe and the State itself; and the policy
of the Government has been to regard the money derived from
this source as a fund legitimately to be devoted to the develop-
ment and improvement of the locality in which it is raised.
That policy was adopted and carried out in the early history
of the Government, when the swamp and overflowed lands
act of September, 1850, was passed, It is further shown in the
act providing for the reclamation system nnder which many irri-
gation projects are being carried forward. There is no reason
why that traditional policy should be departed from now, unless
the explanation is to be found in the fact that it has become nec-
essary to get more Congressional votes in its support than could
be marshaled if the bill were limited to a recognition of that
first and salutary practice. It is recognized as among the per-
missible tactics of legislation that sometimes bills must contain
provisions more comprehensive than their actual merit in order
to enlist enough votes to make them laws., That seems to me to
be the only excuse why it should in this instance be provided
that a fund raised by the sale of public lands in thirteen par-
ticular States shall be available for distribution throughout the
entire Union. [

The New England States have no public lands, and never had
any in the sense we now understand the term. The supposition
is that these States have from time to time received an eguiva-
lent in the way of Government favors which will more than
equalize in the general accounting the absence of a body of
public Mnds.

Mr. GALLINGER. Mr. President

The VICE-PRESIDENT. Does the Senator from Arkansas
yield to the Senator from New Hampshire?

Mr. CLARKE of Arkansas. Certainly.

Mr. GALLINGER. I am not familiar with this subject, my
attention not having been called to the bill until to-day. I wish
to ask the Senator from Arkansas, who is familiar with it,
whether if these public lands belonging to the Government were
sold the money would not go into the Treasury of the United
States.

Mr, CLARKE of Arkansas. TUnquestionably.

Mr. GALLINGER. And the New England States would natu-
rally derive some benefit from that fund.

Mr. CLARKE of Arkansas. Yes.

Mr. GALLINGER. If these lands are to be disposed of as
provided for in this bill, is there any injustice in providing
that the States which do not have public lands within their
borders shall derive some benefit from the measure itself? Is
there any injustice in it?

Mr. CLARKE of Arkansas. I wounld hardly characterize it
so strongly as “injustice,” but I should sgay it was not con-
sistent with the poliey of the Government, which, from the be-
ginning, has been to treat the proceeds arising from the sale
of these lands, not as part of the revenue of the Government,
but as a means of developing the vieinity in which the lands
are sitnated. Under the settled policy of the Government thesge
Innds and the proceeds of the sale thereof are deemed parts of
the publiec revenue in a limited and special way only. .The whole
course has been to devote them and their proceeds to the devel-
opment of the locality in which they are situated. A primary
dedication was laid upon them for that purpose. After sale for
cash, and the proceeds have become in fact a part of the general
revenues of the Government, the State's share therein has been
fixed at 5 per cent. The States are allowed to appropriate,
under existing law, to their own use 5 per cent of the proceeds
of the sale of public lands within their borders. This is the
State's entire interest after the publie lands bhave become by
cash sale a part of the public revenues.

Mr. President, the objection I have to the bill in its present
form is fundamental. After the Government has pursued so
long and so uniformly this poliecy of using the public lands in a
loeality for the improvement of that particular loeality, it onght
not to be departed from now. The proceeds of the sale of
the lands in these thirteen States should be used to create a
drainage fund, and there should be devised some fair and just
system of distribution among the States whose lands contrib-
uted to the raising of the fund, and it should not be left en-
tirely to the discretion of any officer, no matter if he is a mem-
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ber of the Cabinet, to say that a single drainage scheme in
some State remote from those contributing to the fund shall ab-
sorb it all, to the exclusion of the contributors. Even if there
should be a basis of distribution adopted that would distribute
to the noncontributing States only part of the fund, still that
would only qualify the injustice.

As the Senator from North Dakota [Mr. McCumper] has
stated, his State contributed $10,000,000 to the irrigation fund,
and although that Service has been in operation for some ten
years less than half a million have been expended in his State,
It may be that the area of the States with which North Dakota
is grouped is so small and the fund is so large that ultimately
they will get around to North Dakota in the distribution and do
justice to that Commonwealth. Dut that never can happen in
this case, for the reason that North Dakota and every other
State in the Union, many of which have been liberally and am-
ply provided for in other ways, will be entitled to participate
in the benefits of the act to the same extent—possibly to the ex-
clusion—as the thirteen States, the sale of whose lands has
brought into existence the fund. I protest against it. I can see
no reason founded in justice and a due recognition of the
equities that have grown out of a fixed and generally observed
policy why it should be so.

" Mr. CLAPP. Mr. President, I can hardly agree with the
Senator from Arkansas [Mr. CrAarge] in his position. While
it is true that the amount appropriated by this bill is based
upon the amount that has been received in the past from the
sale of public lands in the States named, and that there is also
appropriated the money which is to be received from those
States, still the fact remains that the money which is in the
Treasury of the United States belongs to the people of the
United States, and it should be placed where, all things consid-
ered, the demands of the sitnation and everything else, it ought
to go. If there were some particular place that required relief
to-day we would appropriate money for that purpose, even
though that locality might not have contributed a dollar thereto.

Mr. CLARKE of Arkansas. Why, then, do you refer to the
money derived from the sale of public lands since 19017 Why
do you not say that * $5,000,000 be, and the same is hereby, ap-
propriated out of any money in the Treasury not otherwise ap-
propriated? "

Mr. CLAPP. Because it would have taken more language
and would have been no clearer.

Mr. CLARKE of Arkansas. It is a guestion of language? I
thought it was a question of money.

Mr. CLAPP. If the Senator will pardon me for a moment,
there are two provisions of this appropriation. First, we ap-
propriate an amount of money equal to that which they have
paid and then we appropriate the money hereafter received
from the sale of land in these States.

There is nothing obscure about it in that respect. No one
who reads the bill can fail to see that in one instance it is in
effect taking money which is to-day in the Treasury of the
United States, and, while so far as some of our States are con-
cerned it would be to their benefit, perhaps, to limit it as sug-
gested by the Senator from Arkansas, this is a measure that
can only be justified upon the ground that it is for the general
good of the people of the United States.

Mr. BACON. I should like to ask the Senator a question,
with his permission.

Mr. CLAPP. Certainly.

Mr. BACON. The Senator might say that with reference to
the reclamation of publie lands, because. when reclaimed they
would be enlanced in value, and the benefit of that enhance-
ment would enure to all. Could the Senator say that to lend
money to corporations or municipalities or other owners of par-
ticular overflowed lands is a matter for the general good;
gomething that will enure to the benefit of all people?

Mr. CLAPP. If it is not, it can not be justified.

Mr. BACON. I think the Senator is right in that respect.

Mr. CLAPP. We will take a community in some frontier
State of thig Union. There is not a citizen of the United States
who to some degree—it might be difficult to determine to what
degree—is not interested in the prosperity, the welfare, and the
happiness of that community. Upon what other theory can you
take money which is paid into the Treasury of the United
States and expend it to deepen a river in Oregon or in Loui-
siana? It is on the principle that it is for the benefit of the
entire people of the United States.

Mr. BACON, The river is open to the commerce of the
United States.

Mr. CLAPP. The land, perhaps, in Missouri that is reclaimed
under this bill is open to the homeseeker from some great city
of the East.

XLITI—-305

Mr. BACON. I am not speaking of public lands.

Mr. CLAPP. I am speaking of private lands—Ilands that
to-day could not be made a home by the individual. A thousand
people from New York City seeking homes would not have the
means to take a traet of land and convert it into cultivable
land so that they could make a living off of it,

Mr. BACON. I will ask the Senator this question: Would
not the same reason justify the Government in lending a farmer
money with which to buy fertilizer for his land on the ground
that it would produce more crops and thus be a benefit to all
the people of the United States?

Mr. CLAPP. No; because, as a rule, the farmer, no matter
how small his farm, is able to cultivate his farm ; but when you
find a large area overflowed, the poor settler is not able to drain
that land.

Mr., BACON. I do not wish by my inquiry to be possibly
misunderstood by some unreasoning person as saying that I
would favor loaning money to the farmer for that purpose. I
simply endeavored to show the untenableness of the argument
of the Senator from Minnesota by that illustration. I think
that one_would be equally as proper a subject of consideration
by the Government as the other.

Mr. CLAPP. 1 think there is a vast difference between an
individual who in some way can cultivate his little farm and
people trying to recover swamp and overflowed land that can
only be done either by a large amount of capital or by the
combined eredit which rests upon the value of the lands when
they are reclaimed.

But, as I said before, that is a phase of the bill I do not care
particularly for. It seemed to me when I drew the bill, and it
seems to me to-day, that it is a very proper measure,

In regard to the relation of the State to the bill, this was
done because those who drew the bill and worked the bill out
were advised that certain States under their constitutions could
not carry this work forward, and the only thing which they
could do would be to pass a law, just as I understand was done
in Arkansas, to authorize a drainage district to incur indebt-
edness and issue bonds.

So far as one interested in the bill, T am perfectly willing to
concede the position of the Senator from North Dakota, if
it is fair in view of the constitutional limitations which rest,
I understand, upon some of the States. There was nothing
secret about these conferences. We tried to get all who were
interested in drainage from the North and the South and the
West. The South was particularly interested, and it was rep-
resented at the conferences. We tried to draw a bill which
would be fair to all those who might be interested in the
outcome.

Mr, CLAY. Will the Senator allow me to ask him a ques-
tion?

Mr. CLAPP. Certainly. -

Mr. CLAY. Does not the bill go very much further than the
bill we passed for reclaiming arid lands? If I remember cor-
rectly the substance of the bill we passed reclaiming arid lands,
we simply dealt with the lands belonging to the Government
and such adjoining lands belonging to private individuals as
might be necessary to accomplish the scheme proposed.

Mr. CLAPP. Yes, sir.

Mr. CLAY. In other words, it provided that where the Gov-
ernment owned lands in Wyoming and the other States referred
to, the funds arising from the proceeds of the public lands in
those States should be utilized to reclaim them, and the Gov-
ernment was authorized to condemn such other lands as the
Government found necessary to carry out the scheme.

The reclamation act, as 1 understand it, did not contemplate
that the Government funds should be utilized for the purpose of
loaning money to private individuals to develop and reclaim
their lands. This bill not only deals with swamp lands for the
purpose of reclaiming them, but it also authorizes States, mu-
nicipalities, and corporations owning these private lands to bor-
row money from the Government to reelaim them. It strikes
me that this scheme goes much further than the scheme we
adopted for reclaiming arid lands.

Mr, CLAPP. If the Senator will pardon me, I tried to make
that plain in the previous statement this afternoon. The area
that can be brought into an irrigation plan or scheme, as we
use that term here in this debate, is easily defined. While I
am not as familiar with irrigation matters as I am, perhaps,
with this question, I understand that under the irrigation plan
the owner of private land has to subordinate his land to the
irrigation scheme, and he has to make a certain agreement.
From the difficulty of embracing within a fixed limit by Govern-
ment administration the land contained in the drainage area,
instead of trying to provide that the owners should first subject
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their land to Government control and then receive them back
agaip after the advances by the Government had been made
for the drainage, as is substantially the rule in reclamation, in
order that the condition might be more easily met, we provided
here that the State should pass the necessary law creating
drainage distriets and authorize the issuance of bonds upon
the drainage distriet; and instead of temporarily holding the
title of the land until reimbursed from the sale, the Govern-
ment would hold the bonds issued upon that drainage district.

That is a guestion purely of policy for the Senate to deter-
mine. I do not think that these of us who perhaps might be
said to have this matter more immediately in hand care par-
ticnlarly what disposition the Senate makes of section 5 and
section 6.

Mr. CULLOM obtained the floor.

Mr. BACON. Will the Senator pardon me just a minute in
order that we may have this matter in shape?

Mr. CULLOM. I yield to the Senafor from Georgia for a
moment.
Mr. BACON. I ask the Senator from California if there is

not a misprint in the bill? I understand that there is a large
amount of public land in California; yet in the enumeration
of States I do not find the name “ California.” Will the Sen-
ator tell me whether I am correct in that?

Mr. FLINT. Yes.

Mr. BACON. It is a misprint?

Mr. FLINT. No: it is not a misprint. The proceeds of the
sale of lands in the State of California are covered into the
reclamation fund. Now, the Senator from Georgia and a
number of Senators on the other side of the Chamber——

Mr. BACON. Oh; well

Mr. FLINT. I want to emphasize it.

Mr. BACON. The Senator need not speak about this side
of the Chamber. It is not a party matter.

Mr. FLINT, I want to say that——

Mr. BACON. Oh, no.

Mr. FLINT. Either we have been mistaken in what we have
done or we did not understand what those on that side of the
Chamber desired. The bill originally was drawn by me provid-
jng that the money should be disbursed in the States from
which the money was received, but the Senators from South
Carolina with other Senators insisted that it should be changed
for the reason, they'said, that *“we can not contribute to this
fund, and at the same time we have swamp lands that we think
should be drained.” Owing to that condition, in the last drain-
age congress they insisted on an amendment to the bill as set
forth in the present measure. ;

Mr. BACON. What does the Senator say about the Senator
from Maine? The Senator insists on speaking about Senators
on this side of the Chamber.

Mr. FLINT. Because Senators on that side of the Chamber
were those who insisted on the change.

Mr. CLAY. What Senator?

Mr. FLINT. I refer particularly to the late Senator Latimer
in the drainage congress, The original bill provided that the
money should be expended in the States from which the money
was received.

Myr. CLAY. The honorable Senator from South Carolina
represented himself,

Mr., FLINT. Not only that, but the entire drainage congress
adopted his views and declined to approve of the measure,

Mr. CLAY. Mr. President——

The VICE-PRESIDENT. Does the Senator from California
yield to the Senator from Georgia.

Mr. FLINT. When I have finished. He declined to permit
an approval of the amendment, and in eonference, for the pur-
pose of obtaining the passage of a measure, it was amended so
as to provide that the money should be expended generally in
ali the States from which it was derived.

Mr., CULLOM. Mr. President

Mr. CLAY. One moment. The Senator speaks of Senators
on this side of the Chamber. I did not know that party politics
had anything to do with the bill. I was criticising the bill,
judging it as I read it, on its merits, Surely the Senator from
California does not think that a drainage congress could get
together and discuss a measure of this kind and find Senators
on this side of the Chamber or on the other side either——

Mr. FLINT. 1 am not attempting to have it bind the Senate
in any way. I am simply giving the Senator the reason why
those wlho in conference drafted the bill decided to change it
from having the work carried out in the States in which the
money was received rather than throughout the entire country.

Mr. CLAY. I will say to the Senator, with his permission,
that I do not believe the Government of the United States ought

to collect money by taxation and loan it to individuals or any-

body else for the purpose of carrying on their business. I believe
that we ought to confine taxation to the amount of money
necessary to pay the legitimate expenses of the Government,
and not use it for any other purpose.

Mr., CULLOM. Mr. President

The VICE-PRESIDENT. Does the Senater from California
yield to the Senator from Illinois?

Mr. CULLOM. I was recognized some time ago for another
purpose than the discussion of the pending bill. It is evident
that the bill can not be passed to-day, and it is very important
that we should have a brief executive session.

Mr. TELLER. Will the Senaftor from Illinois yield to me
for a moment?

Mr. CULLOM. Certainly.

Mr. TELLER. I do not want to detain the Senate now, but
I wish to reply to some things that have been said about the
Reclamation Service and to set the matter right if I can. When
theiltl‘“.[ comes up on another day I will be prepared to speak
on

EXECUTIVE SESSION.

Mr. CULLOM. I move that the Senate proceed to the con-
sideration of executive business,

The motion was agreed fo, and the Senate proceeded to the
consideration of executive business, After eighteen minutes
spent in executive session the doors were reopened, and (at 3
o'clock and 43 minutes p. m.) the Senate adjourned until to-
morrow, Saturday, April 18, 1908, at 12 o'clock meridian,

NOMINATIONS.
Brecutive nominations reccived by the Senate April 17, 1908,
CIRCUIT JUDGE.

A. N. Kepoikai, of Hawaii, to be judge of the circuit court
of the second circuit of the Territory of Hawaii. A reappoint-
ment, his term expiring April 18, 1908,

PROMOTIONS IN THE NAVY.

Midshipman Douglas 1. Howard te be an ensign in the Navy
from the 13th day of February, 1008, to fill a vacancy existing
in that grade on that date.

P. A. Surg. Ralph W. Plummer to be a surgeon in the Navy
from the 23d day of February, 1908, vice Surg. Vietor C. B.
Means, retired.

APPOINTMENTS IN THE NAVY.

The following-named citizens to be assistant surgeons in the
Navy from the 11th day of April, 1908, to fill vacancies existing
in that grade on that date:

George C. Rhoades, a citizen of West Virginia ;

Sankey Bacon, a citizen of Nebraska ;

Frank P. W. Hough, a citizen of Virginia; and

Joseph A. Biello, a citizen of Pennsylvania,

PROMOTIONS IN THE ARMY.
Medical Department.

Capt. Thomas 8. Bratton, assistant surgeon, to be surgeon,
with the rank of major, from April 15, 1908, vice Flagg, re-
signed.

Cavalry Arm.

Lieut. Col. George A. Dodd, Fourth Cavalry, to be colonel
from April 14, 1908, vice Kerr, Twelfth Cavalry, appointed
brigadier-general.

Maj. John Pltcher, Second Cavalry, to be lieutenant-colonel
from April 14, 1008, vice Dodd, Fourth Cavalry, promoted.

Capt. Stephen L. H. Slocum, First Cavalry, to be major from
April 14, 1908, vice Pitcher, Second Cavalry, promoted.

First Lieut. John W. Moore, Second Cavalry, to be captain
from April 14, 1908, vice S8locum, First Cavalry, promoted.

‘POSTMASTERS,
COLORADO.

George C. Bruce to be postmaster at Fort Lupton, Weld

County, Colo., in place of Sidney C. Smith, resigned.
FLORIDA.

Willlam I. Keefer to be postmaster at Fort Pilerce, St.

Lucie County, Fla., in place of Peter P. Cobb, resigned.
GEDRGIA.

Samuel B. Robinson to be postmaster at Sandersville, Wash-
ington County, Ga., in place of Cicero F, Harrison. Incunmbent's
commission expired November 24, 1007.

Rtobert L. Williams to be postmaster at Griffin, Spalding
County, Ga., in place of Robert I. Williams., Incumbent's
cominission expired February 19, 1907,




A

1908.

CONGRESSIONAL RECORD—SENATE.

4867

ILLINOIS.

Charles A. Brown to be postmaster at Toluca, Marshall
County, Ill, in place of James P. Mathis. Incumbent's commis-
sion expired March 31, 1908,

Frank E. Davis to be postmaster at Arlington Heights, Cook
County, Ill, in place of Frank E. Davis. Incumbent's com-
mission expired April 12, 1908,

John Grierson to be postmaster at Morrison, Whiteside
County, Ill, in place of John Grierson, Incumbent’s commis-
sion expires April 21, 1908.

Harry Whitver to be postmaster at Walnut, Bureau County,
Ill., in place of Harry Whitver, Incumbent’s commission ex-
pires April 27, 1908,

INDIAXA.

Charles T. Benton to be postmaster at Brownstown, Jackson
County, Ind., in place of Hamlin Smith. Incumbent's commis-
gion expires April 21, 1908,

John W. Call to be postmaster at Gary, Lake County, Ind.
Office became Presidential April 1, 1908, Postmaster removed.

Harry H. Crooke to be postmaster at Odon, Daviess County,
Ind., in place of George D. Abraham. Incumbent's commission
expires April 27, 1908,

Francis H. Manring to be postmaster at Greentown, Howard
County, Ind., in place of Charles E. Disbro. Incumbent's com-
mission expired January 25, 1908.

Will K. Penrod to be posimaster at Loogootee, Martin County,
Ind., in place of Henry Wood. Incumbent’s commission expires

*April 27, 1908,

William A. Phillips to be postmaster at Atlanta, Hamilton
County, Ind., in place of Austin B. Cochran, resigned.

I0WA.

William A. Grummon to be postmaster at Rockwell, Cerro
Gordo County, Iowa, in place of William A. Grummon. In-
cumbent’s commission expired March 7, 1908,

KANSAS,

Charles Hodgson to be postmaster at Mulvane, Sumner
County, Kans. Office became Presidential April 1, 1907.

George W. Hook to be postmaster at Sabetha, Nemaha
County, Kans., in place of George W. Hook. Incumbent’s com-
mission expires April 27, 1908.

M. M. Michael to be postmaster at Burrton, Harvey County,
Kans., in place of Joseph S. Stone. Incumbent’s commission
expired December 17, 1907.

MASSACHUSETTS.

William H. Pierce to be postmaster at Winchendon, Worces-
ter County, Mass., in place of William H. Pierce. Incumbent's
commission expires April 19, 1908.

MICHIGAN.

Albert J. Capen to be postmaster at Fennville, Allegan County,
Mich., in place of Albert J. Capen. Incumbent’'s commisgion
expired December 10, 1906,

Edmund O. Dewey to be postmaster at Owosso, Shiawassee
County, Mich., in place of Edmund O. Dewey. Incumbent’s
commission expired April 5, 1908.

William J. Ingersoll to be postmaster at Mayville, Tuscola
County, Mich., in place of William J. Ingersoll. Incumbent's
commission expired April 5, 1908.

Montague W. Ripley to be postmaster at Montague, Muskegon
County, Mich., in place of Montague W. Ripley. Incumbent's
commission expired March 30, 1908,

MINNESOTA.

John Atz to be postmaster at Hancock, Stevens County, Minn.,
in place of John Atz. Incumbent's commission expired Feb-
ruary 23, 1908.

Francis M. Shook to be postmaster at Altkin, Aitkin County,
Minn., in place of Francis M. Shook. Incumbent's commission
expires April 27, 1908,

MISSOURI.

Charles L. Farrar to be postmaster at Macon, Macon County,
Mo., in place of Samuel J, Wilson. Incumbent's commission
expired March 13, 1907.

Louis Haeffner to be postmaster at Valley Park, St. Louis
County, Mo. Office became Presidential January 1, 1908.

Thomas R. Tolleson to be postmaster at Leadwood, St. Fran-
cois County, Mo. Office became Presidential April 1, 1908.

MONTANA.

Lottie M. Conyngham to be postmaster at Kendall, Fergus

County, Mont., in place of John Jackson, jr., resigned.
NEBRASKA.

James H. Overman to be postmaster at Stella, Richardson
County, Nebr., in place of James H. Overman. Incumbent’s
commission expires April 27, 1908,

William Royer to be postmaster at Seward, Seward County,
Nebr., in place of Willilam Royer. Incumbent's commission ex-
pired March 12, 1908.

KEW YORK.

Francis C. Allen to be postinaster at Ovid, Seneca County,
N. Y., in place of Lewis B. Jewell, removed.

David Everit to be postinaster at Union Springs, Cayuga
County, N. Y., in place of Reuben F. Hoff, deceased.

Frank 8. Kenyon to be postmaster at Adams, Jefferson
County, N. Y., in place of Frank S. Kenyon. Incumbent's com-
mission expires April 19, 1808.

Frank N. Lovejoy to be postmaster at Macedon, Wayne
County, N. Y., in place of Charles H. Parker. Incumbent’s
cominission expired March 24, 1908,

Conrad Metzger, jr., to be postmaster at Jeffersonville, Sul-
livan County, N. Y. Office became Presidential April 1, 1908.

KNOBTH DAEKOTA.

W. H. Pray to be postmaster at Valley City, Barnes County,
N. Dak., in place of Ellef K, Myhre, Incumbsat’s commission
expired March 12, 1908,

OHIO,

Willinm A. Campbell to be postmaster at Lima, Allen County,
Ohio, in place of Williamm A. Campbell. Incumbent’s commis-
sion expired March 8, 1908.

Chandler W. Carroll to be postmaster at St. Clairsville, Bel-
mont County, Ohio, in place of Chandler W. Carroll. Incum-
bent's commission expired December 17, 1907.

Sheridan G. Dowds to be postmaster at Mount Vernon, Knox
County, Ohio, in place of George E. Canning. Incumbent's
commission expired January 16, 1906,

Pearl W. Hickman to be postmaster at Nelsonville, Athens
County, Ohio, in place of William P. Shepard, resigned.

W. J. Weirick to be postmaster at Loudonville, Ashland
County, Ohio, in place of W. Sherman Hissem, resigned.

PENNSYLVANIA.

Daniel W. Bedea to be postmaster at Shenandoah, Schuylkill
County, Pa., in place of Daniel W. Bedea. Incumbent's com-
mission expired April 3, 1806.

John H. Brubaker to be postmaster at Elizabethtown, Lan
caster County, Pa., in place of John H. Brubaker. Incumbent’s
commission expires April 19, 1908.

John F, Fenstermacher to be postmaster at Mount Joy, Lan-
caster County, Pa., in place of John F, Fenstermacher. Incum-
bent's commission expires April 27, 1908.

John H. Grove to be postmaster at New Freedom, York
County, Pa. Office became Presidential April 1, 1908,

Caroline E. Hall to be postmaster at Swarthmore, Delaware
County, Pa., in place of Edward W. Hannum. Incumbent's
commission expired February 5, 1907.

Anne D, Moore to be postmaster at Avondale Chester County,
Pa., in place of Anne D. Moore. Incumbent's commission ex-
pires April 27, 1908,

John Roland to be postmaster at New Holland, Lancaster
County, I’a., in place of John Roland. Incumbent’s commission
expires April 27, 1908.

Charles A. Suesserott to be postmaster at Chambersburg,
Franklin County, Pa., in place of David Maclay, deceased.

PORTO RICO.

Augusto Font to be postmaster at Aguadilla, Aguadilla
County, P. R., in place of Augusto Font., Incumbent’s com-
mission expired November 17, 1907.

Alfredo Gimenez y Moreno to be postmaster at Bayamon, San
Juan County, P. R. Office became Presidential January 1, 1908.
BOUTH CAROLINA.

James Marion Byrd to be postmaster at Branchville, Orange-
burg County, 8. C., in place of William H. Reedish, deceased.

TENNESSEE.

John W. Jackson to be postmaster at Columbia, Maury

County, Tenn., in place of Archelaus M. Hughes, removed.
TEXAS.

John H. Carson to be postmaster at Dayton, Liberty County,
Tex. Office became Presidential April 1, 1908.

Leland 8. Howard to be postmaster at Roscoe, Nolan County,
Tex. Office becaume Presidential April 1, 1908.

William B. Montgomery to be postmaster at Stanton, Martin
County, Tex. Office became Presidential April 1, 1908.

UTAH.

Stephen W. Ross to be postmaster at Lehi, Utah County,
Utah, in place of Stephen W. Ross. Incumbent’s commission
expires April 19, 1908,

WISCONSIN,
William Vanzile to be postmaster at Crandon, Forest County,
Wis., in place of William Vanzile. Incumbent's commission ex-
pired April 5, 1908,
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WIOMING,
Joseph T. Kidwell to be postmaster at Douglas, Converse
County, Wyo., in place of James B. Wilson, resigned.
Joseph Munz to be postmaster at Saratoga, Carbon County,
Wyo., in place of, Andrew M. McAnally, Incumbent’s commis-
sion expired April 12, 1908,

CONFIRMATIONS.
Egzecutive nominalions confirmed by the Senate April 17, 1908.
PUBLIC PRINTER.
John 8. Leech, of Illinois, to be Public Printer.
RECEIVER OF PUBLIC MONEYS,
Nazario V. Gallegos, of Tucumeari, N. Mex., to be receiver of
public moneys at Tucumcari, N. Mex.
PROMOTIONS IN THE NAVY.

Lieut. Walter 8. Turpin to be a lieutenant-commander in the
Navy from the 30th day of January, 1908,

To be lieutenants (junior grade) in the Navy from the 3d
day of February, 1908, upon the completion of three years
service in present grade: ;

Stephen C. Rowan,

Samuel M. Robinson,

Ernest Friedrick,

Lamar R. Leahy,

Harold R. Stark,

William Ancrum, and

Charles E. Smith.

To be lieutenants in the Navy from the 8d day of February,
1808, to 1ill vacancies existing in that grade on that date:

Stephen . Rowan,

Samuel M. Robinson,

Ernest Friedrick,

Lamar R. Leahy,

Harold R. Stark,

William Anerum, and

Charles H. Smith.

Assistant Naval Constructor Henry Willlams to be a naval
constructor in the Navy from the 4th day of April, 1908, upon
the completion of four years' service in present grade.

APPOINTMENT IN THE NAVY.

William 8. Shacklette to be a hospital steward on the retired
list of the Navy with the rank and three-fourths the sea pay of
a pharmacist, in accordance with the provisions of an act of
Congress approved April 8, 1908.

TOSTMASTERS.,
COLORADO,
Preston Holbreok to be postmaster at Blackhawk, Gilpin
County, Colo. = i
KANSAS.

W. A. Fleming to be postmaster at Summerfield, Marshall
County, Kans, :

Willinm H. Smith to be postmaster at Colby, Thomas County,
Kans,

MAINE.

Fred H. Atwood to be postmaster at Rumford (late Rumford

Falls), Oxford County, Me.
NEBRASEA.

Thomas J. Taylor to be postmaster at Wilber, Saline County,
Nebr.
NEW HAMPSHIRE.
Forrest W. Peavey to be postmaster at Wolfeboro (late Wolf-
boro), Carroll County, N. H.

ARBITRATION WITH NORWAY.
The injunction of secrecy was removed April 17, 1908, from
an arbitration convention between the United States and Nor-
way, signed at Washington on April 4, 1908.

ARBITRATION WITH PORTUGAL.

The injunction of secrecy was removed April 17, 1908, from
an arbitration convention between the United States and Portu-
gal, signed at Washington on April 6, 1908,

EXTRADITION WITH SAN MARINO.

The injunction of secrecy was removed April 17, 1908, from
a treaty for the mutual extradition of criminals between the
United States and the Republic of San Marino, signed at Rome
on January 10, 1906,

RECOVERY OF CONTRACT DEBTS.

The injunction of secrecy was removed April 17, 1908, from
a convention signed by the delegates of the United States to the
Second International Peace Conference held at The Hague from
June 15 to October 18, 1807, respecting the limitation of the em-
ployment of force for the recovery of contract debts.

NEUTRAL POWERS IN NAVAL WAR.
The injunction of secrecy was removed April 17, 1908, from
a convention adopted by the Second International Peace Confer-
ence held at The Hague from June 15 to October 18, 1907, con-
cerning the rights and duties of neutral powers in naval war.

HOUSE OF REPRESENTATIVES,
Frmay, April 17, 1908.
[Continuation of the legislative day of Monday, April 6, 1908.]

The recess having expired, the House, at 11.30 a. m., was
called to order by the Speaker.

LEGISLATIVE, EXECUTIVE, AND JUDICTAL APPROPRIATION BILL.,

The Chair announced the appointment of Mr, TAWNEY as
conferee on the legislative, executive, and Judicial appropriation
bill, to take the place of Mr. Brick, deceased,

LEAVE OF ADSENCE.

By unanimous consent, leave of absence was granted to Mr.'
Warkins, for ten days, on account of important business,

DIPLOMATIC AND CONSULAR APPROPRIATION LILL.

The SPEAKER. The pending motion is that the House
resolve itself into the Committee of the Whole House on the
state of the Union for the consideration of the bill H. .
20345, the diplomatie and consular appropriation bill, pending
which motion the gentleman from Jowa [Mr. CousiNs] moves
that the House limit the general debate upon that bill to five
hours. The question is on the latter motion of the gentleman
from Iowa.

The question was taken, and on a division (demanded by Mr.
WiLLiams) there were—ayes 61, noes 30.

Mr. WILLIAMS. AMr. Speaker, I respectfully demand tellers.

Mr. PAYNE. Mr. Speaker, I make the point that that is
dilatory.

The SPEAKER. The Chair sustains the point of order,

Mr. WILLIAMS. Then, Mr. Speaker, I demand the yeas and
nays.

Mr. PAYNE. Mr. Speaker, in view of the vote, I make the
point that no quorum is present,

The SPEAKER. The point of order is gustained. No quo-
rum being present, the Doorkeeper will close the doors, the Ser-
geant-at-Arms will notify absentees, and the question will be
taken on the motion of the gentleman from Iowa, to close debate
on the diplomatic and consular appropriation bill in five hours,
The Clerk will call the roll

The question was taken, and there were—yeas 104, nays 102,
answer * present” 16, not voting 105, as follows:

YEAS—164,
Alexander, N. ¥. Crumpacker Hple ° Livingston
Allen Currier Hamilton, Mich. Inngworth
Andras Cushman Harding Loudenslager
Barelay Dalzell Harrison Lovering
Bartholdt Davidson Haskins Lowden
Bates Davis, Minn. Haugen MeCall
Beale, Ia. Dawson Hawley McKinlay, Cal.
Bennet, Nl;;r. Denby Halyea ﬁ:}ﬂg;‘ﬁ& IL‘E- {
Bennett, Ky. Diekema elm , Cal.
Birdsall Draper H_lfg‘]ns McLaunghlin, Mich,
Bonynge Driscoll Hill, Conn. MeMorran
Boyd Durey Hinshaw Madden
Bradley Dwight Holliday Madison
Burleigh Ellis, Mo. Howell, N. J. Mann
Burton, Del. Ellis, Oreg. Howell, Utah Marshall
Burton, Ohio. Englebright Howland Moon, Pa,
Butler sC Hubbard, Iowa  Morse
Calder Fairchild Hubbard, W. Va. Mouser
Calderhead Focht Huff Mudd
Campbell Fordney Hull, Towa Murdock
Capron Foss Jenkins h@urrhy
Car{ Foster, Ind. Jones, Wash. Needham
Caulfield Foulkrod Keifer Nelson
Chaney French Kennedy, Iowa  Norris
Chapman Fuller Kennedy, Ohio Nye
Clark, Mo. Gaines, W. Va. Knap;ip Parker, N. T,
Cocks, N. Y. Gardner, Mass. Knowland Parker, 8. Dak,
Cole Gardner, Mich, Kiistermann Parsons
Conner . Gardner, N. J. Lafean Payne
Cook, Colo, +ilhams Laning earre
Cooper, Pa. Gillett Law Perkins
Cooper, Wis, Goebel Lawrence Porter
Cousins Graff Lindbergh ’ray
Crawford Graham Littlefield Prince
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